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 The Commission proceeded to further state:

Recruitment to the higher judiciary at the all-India level in the manner sug-

gested would be a powerful unifying influence and serve to counteract the

existing growing regional tendencies. In this connection, attention may be

drawn to the Observations made by the States Reorganisation Commission in

regard to the creation of  the All India Services as a major compelling neces-

sity for the nation. The Commission observed, The raison d’etre of  creating

All India Services, individually or in groups, is that officers on whom the

brunt of  responsibility of  administration will inevitably fall, may develop a

wide and all-India outlook.... The present emphasis on regional languages in

the Universities will inevitably lead to the growth of parochial attitude, which

will only be corrected by a system of training which emphasises the all-India

point of  view.... It has not been very easy for us to balance these consider-

ations, but we are definitely of the view that proportion of the higher judi-

ciary should be recruited by competitive examination at the all-India level so

as to attract the best of  our young graduates to the judicial service. This

measure will enlarge the field of selection and bring into the higher judicial

service a leaven of  brilliant young men who will set a higher tone and level to

the subordinate judiciary as a whole. The personnel so recruited will be sub-

jected to an intensive training. The rest of  the higher judiciary should, in our

view, be recruited in part directly from senior members of  the Bar, and partly

by promotion from the lower subordinate judiciary. The great advantage that

the Indian civilian had, was the intensive and varied course of training which

he had to undergo. At the time of  his first entry into service, his training was

confined to matters pertaining to the revenue and criminal administration alone,

but when he was taken over to the judicial side, generally an equally intensive

training in civil law was given to him for a period of not less than eighteen

months. There can be no doubt that a similar intensive judicial training given

to a judicial officer who possesses a law degree can be of the greatest value....

Indeed, it can be claimed that a planned and systematic training such as is

contemplated by us for the judicial officer selected for the Indian Judicial

Service may be more effective than the uncertain and spasmodic training which

may be received during the course of  a few years practice at the Bar. These

and the other considerations referred to earlier have led us to the conclusion

that in the interests of  the efficiency of  the subordinate judiciary, it is neces-

sary that an All India Service called the Indian Judicial Service should be
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established. This will need action being taken in the manner provided by Ar-

ticle 312 of the Constitution.

This proposal of the Law Commission and the follow up governmental action led to

consultation and dialogue in the Conference of Chief Justices of the High Courts but

many of  the High Courts were of  the view that setting up of  an All India Judicial Service

would affect the constitutional scheme of control of the High Courts over the subordinate

judiciary and in particular Article 235 of the Constitution. Article 233 makes provision

for appointment of District Judges and requires that appointment to such posts has to be

made by the Governor of the State in consultation with the appropriate High Court.

Article 234 provides for recruitment of  persons other than District Judges to judicial

service by prescribing that appointments shall be made by the Governor of  the State in

accordance with the Rules made by him in that behalf after consulting the State Public

Service Commission and the High Court exercising the jurisdiction in relation to such

State. The post of District Judge has ordinarily been equated with the senior scale status

in the All India Services. It was perhaps not contemplated by the Law Commission that

on appointment, members of  the proposed All India Judicial Service were to hold the

post of  District Judge. Like all other All India Services the initial recruitment could be to

a lower rank equal to civil judge and after serving in such post for a reasonable time

appointment to the post of District Judge could be made. Since the Law Commission

itself  was of  the view that a percentage should be filled up by direct recruitment from the

Bar, the scheme envisaged by the Law Commission would not require amendment of

Article 233. It is to be examined whether any alterations in Article 234 would be necessary

or recruitment to All India Service could be made by appropriate amendment of  the State

Rules contemplated under that Article. Control over the subordinate courts under the

constitutional mechanism is vested in the High Court. Under Article 235, the provision is

that the control over District Courts and courts subordinate thereto vests in the High

Court. The main objection against implementation of the recommendation of the Law

Commission relating to the setting up of  the All India Judicial Service was founded upon

the basis that control contemplated under Article 235 of the Constitution would be affected

if  an All India Judicial Service on the pattern of  All India Services Act, 1951, is created.

Observations:

There is considerable force and merit in the view expressed by the Law Commission. An

All India Judicial Service essentially for manning the higher services in the subordinate

judiciary is very much necessary.285

285 Ranganath, Mishra Para 11
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Review Petition No. 249 of  1992 in All India Judges’ Association and Others

Vs. Union of India and Others

The objection of the review petitioners to the direction to set up the All India Judicial

Service is that it would eliminate chances and scope for prescribing service conditions of

the judicial officers in conformity with the local need, which is the intention of  the

Constitution. The second objection is that the service conditions of  the judicial officers

should be identical to those of  the members of  the other services in the same State and

not to those of  the judicial officers of  the other States. The last objection is that the

matter has to be considered by the Union of India in consultation with the other states

and it pertains to the executive policy which cannot be dictated by the Court.

Court observed that it has only reiterated the view expressed by the Law

Commission in its 14th report and in paragraph 12 of the judgment has spe-

cifically observed that court do not intend to give any particular direction on

this score particularly when the point was not seriously pressed. But, court

would commend to the Union of India to undertake appropriate exercise quickly
so that the feasibility of implementation of the recommendations of the Law

Commission may be examined expeditiously and implemented as early as pos-

sible. It is in the interest of the health of the judiciary throughout the country

that this should be done. This being the case, it is for the Union of India if it

is so advised to take the initiative in the matter in the light of the discussion

and recommendations of the Law Commission where all the objections which

are now taken in the review petition have been fully dealt with by the Com-

mission. If and when the Union of India takes such an initiative, the proce-

dure for the formation of  the All India Service as provided in Article 312 of

the Constitution will have to be followed. The objections now taken would

be of no relevance if the Council of States by resolution supported by no less

than two-thirds of its members present and voting declares that such a ser-

vice should be created, it being necessary and expedient in the national inter-

est to do so. In that case, the Parliament will have to provide for the creation

of  such service. The law creating the service will also regulate the recruit-

ment and the service conditions of  the persons appointed to the service. The

service however, will provide for the post not inferior to that of  the District

Judge as defined under Article 236. Hence, the judges holding posts below

that of  the District Judge would not be members of  such All India Service
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and the service conditions of  (he said judges will continue to be determined

as before, by the States executive and the legislature. For the reasons pointed

out earlier, even the service conditions of  such judges will have to be differ-

ent from those of  the members of  the other services, and to achieve the

uniformity in the service conditions, there will have to be a parity in the ser-

vice conditions of  such judges in all the States. Much of  the misconceptions

underlying the demand for review on this point, would, however, stand dis-

pelled if the essentially recommendatory nature of the directions is realised

and appreciated.
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ROLE OF GOVERNOR
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Role of  the Governor

Indian Union Muslim League And Ors. v Union Of India

AIR 1998 part 156

Judge

B.M. Lal, C.J.

Relevant Constitutional provisions;

Articles 155, 156 and 159

Composition of the Bench:

One Judge

Brief  Facts:

 In this case, a public interest litigation, filed under Article 226 of the Constitution by a

political wing of the Indian Union Muslim League through its Bihar State, President, Md.

Kamran and other four members, against the Union of India, State of Bihar, State of

West Bengal and others, also arraying the Governor of  Bihar seeking quashing of  the

Presidential notification of  transfer and appointment of  the Governor of  Bihar H.E. Dr.

A. R. Kidwai to the State of  West Bengal and appointment of  H.R., Sri Sunder Singh

Bhandari as Governor of  Bihar in place of  H.E., Dr. A. R. Kidwai, contending that both

the notifications are unconstitutional.

The main grievance of  the petitioners is that H.E. Dr. A. R. Kidwai, was appointed by

the President of India as the Governor of Bihar, who took oath of office on the 14th

August, 1993, and as yet, has not completed five years term in the State of  Bihar, but

before he could complete the total tenure of five years in this State he has been transferred

to West Bengal. According to the petitioners, this transfer is against the provisions of

Clause (3) of Article 156 of the Constitution and, therefore, the order of transfer be

quashed by issuing a writ in the nature of certiorari against the Union of India.
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Issue Involved:

· According to the petitioners, this transfer is against the provisions of Clause (3)

of Article 156 of the Constitution and, therefore, the order of transfer be quashed by

issuing a writ in the nature of certiorari against the Union of India.

Decision

The court holds that the Governor holds office during the pleasure of the President. This

means that five years term is subject to the exercise of  the pleasure by the President and

the President of India is the best judge to decide as to when and in what circumstances

the term of  a sitting Governor of  a State may be reduced, or he may be asked to vacate or

may be transferred from one State to another, and so rightly in exercise of the constitutional

powers by the President of  India, H.E. the Governor Dr. A. R. Kidwai is transferred from

State of  Bihar to the State of  West Bengal and similarly, in his place, in exercise of  the

constitutional powers by the President of India, the appointment of H.E. the Governor

Sri Sunder Singh Bhandari has been made as Governor of  State of  Bihar.

According to the court, under Clause (3) of Article 156 of the Constitution, it is apparent

that five years term is subject to the exercise of  pleasure by the President and the President

of India is the best Judge for exercise of his pleasure to decide as to when and in what

circumstances the term of  a sitting Governor of  a State should be reduced, or, instead of

reducing the term, he may be transferred from one State to another or he may be asked to

vacate the office. The court further clarified that the argument of the learned counsel for

the petitioners that no reason is required to be assigned by the President as to how he

reached to his discretion to withdraw the pleasure from one State and reposing the same

for another State or reducing the term from five years, inasmuch as ‘pleasure’ envisaged

under Clause (1) of Article 156 of the Constitution is not qualified with the words “except

as expressly provided by this Constitution” as ‘pleasure’ has been qualified under Article

310 of  the Constitution in respect of  Government employees.

SUMMARY OF THE ARGUMENTS

The main gricvance of  the petitioners is that H.E. Dr. A. R. Kidwai, was appointed by

the President of India as the Governor of Bihar, who took oath of office on the 14th

August, 1993, and as yet, has not completed five years term in the State of  Bihar, but

before he could complete the total tenure of five years in this State he has been transferred

to West Bengal. According to the petitioners, this transfer is against the provisions of
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Clause (3) of Article 156 of the Constitution and, therefore, the order of transfer be

quashed by issuing a writ in the nature of certiorari against the Union of India.

The court responded that, for the better appreciation of the point in Issue, it is necessary

to delve into the constitutional scheme, of the relevant provisions of the Constitution of

India, which specifically and pertinently deal with it. Chapter II of the Constitution of

India deals about the executive head of the State, i.e., H.E. the Governor of a State, who

is chief executive constitutional authority and all executive powers of the State vests in

him, which he exercises directly with the help of the officers of the State in accordance

with the constitution, meaning thereby, the Governor acts according to the advice of  the

council of Ministers tendered to him in accordance with Article 163 of the Constitution

of India, except so far as he is under the Constitution, required to exercise his functions

or any of  them in his discretion. As such by conferment of  discretionary functions, he

may exercise, besides the advice of the Cabinet, only those discretionary functions, which

are conferred under the Constitution. However, there are certain exceptions to this provision

of Article 163 of the Constitution, which we find in our Constitution under An. 239(2)

appearing in Part VIII of  the Constitution, which deals about the Union territories. Thus

where a Governor is appointed for the Union territory to administer the hill region, he can

act in his discretion and in purchase of such responsibility he exercises his functions as an

administrator independently even contrary to the advice of  the council of  Ministers.

Relevantly the provisions of Article 371-A to 371-H as appearing in Part XXI throw light

in this regard. However, as these provisions have no application for the State of Bihar,

therefore, we need not detain ourselves for discussing the same in detail any further but

to proceed to decide the point in Issue based on Chapter II of the Constitution.

Another contention raised by the the learned counsel is that once the Governor is appointed

under Article 155 of the Constitution and he enters into his office, he holds office for a

term of  five years from the date on which he enters upon his office and, in the instant

case, H.E., Dr. A. R. Kidwai entered into the office of  Governor on 14-8-1993 and,

therefore, he as per Clause (3) of Article 56 of the Constitution, till completes five years’

term in the State of  Bihar, cannot be transferred.

The dismissal of  civil servants must comply with the procedure laid down under Article

311 (2) read with Article 310(1) of the Constitution and without affording opportunity

and assigned any reason they cannot be reduced in rank, dismissed or removed from

service. However, for want of  these qualifying or alike words under Article 156(1) of  the
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Constitution of India, the President of India remains the best Judge of the situation in

respect of  withdrawing pleasure from the office of  H.K. the Governor. Hence, since

Article 156 of the Constitution is not couched with the similar qualifying words of immunity

granted to Government servants under Article 310 of  the Constitution, therefore, “

withdrawal of the pleasure” comes into operation no sooner it is withdrawn resulting in

dismissal, removal or transfer of  the office of  Governor without observing the principle

of  “Audi alteram partem” as his maxim has no application. On the other hand, the

maxim”salus-populi-supreme-lex” applies, which means welfare of the people is supreme.

Observations

While deciding the case the court made a passing reference of the Decision made by the

Apex Court in Supreme Court Advocates-on-record Association v. Union of  India (1993) 4 SCC

441 : (AIR 1994 SC 268) has held that,

“We are of  the view that there is no distinction between the constitutional law and an

established constitutional convention and both are binding in the fields of their operation.

Once it is established to the satisfaction of the Court that a particular convention exists

286 Id  at para. 441.
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and is operating then the convention becomes a part of the constitutional law of the land

and can be enforced in the like manner.286”

Oil and Natural Gas Commission v. Collector of  Central Excise

(1992) 104 CTR (SC) 31

Ranganath Misra, C.J., P.B. Sawant and S. Mohan, JJ.

The Court had earlier issued orders for setting up of  High Power Committee (HPC) for

resolving disputes between Union of  India and its Public Sector Undertakings.287

Through the order in this case, the Court directed the Central Government to set up a

Committee consisting of  representatives from the Ministry of  Industry, the Bureau of

Public Enterprises and the Ministry of  Law, to monitor disputes between Ministry and

Ministry of the Government of India, Ministry and public sector undertakings of the

Government of India and public sector undertakings in between themselves, to ensure

that no litigation comes to court or to a Tribunal without the matter having been first

examined by the Committee and its clearance for litigation. The Government may include

a representative of the Ministry concerned in a specific case and one from the Ministry of

Finance in the Committee. Senior officers only should be nominated so that the Committee

would function with status, control and discipline. Every Court and every Tribunal are

obliged to demand a clearance from the Committee in the event a dispute is raised.

287 See also, Oil and Natural Gas Commission cases, 1992(61)ELT3(SC)  and 1994(70)ELT45(SC).
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Canara Bank and Ors. v. National Thermal Power Corpn. and Anr.

[2001] 104 CompCas 97 (SC), 2000 (8) SCALE 139

Decided On: 05.12.2000

K.T. Thomas and R.P. Sethi, JJ.

Brief  Facts:

The appellants challenged the impugned judgment passed by the High Court in Company

Appeals by which the orders passed by the Company Law Board have been set aside and

disputes allegedly existing between the parties referred to the High Powered Committee

in terms of  the judgment of  Oil & Natural Gas Commission. It is contended that the

dictum in ONGC’s case was not applicable to the facts of  the cases under appeals, as

there did not exist a genuine dispute between the parties which could be referred to the

High Powered Committee.

The appellants filed Company Petition under Section 111 (4), (5) & (7) of the

Companies Act before the Company Law Board, stating therein that they were Trustees

of  Canara Bank Mutual Fund, a Trust, constituted under the Indian Trusts, Acts,

1882. The main object of  the Trust is to conduct business of  mutual fund by

permitting savings of  small and individual investors through various schemes, inviting

subscriptions from the prospective investors and channelizing the funds into the capital

market for attractive returns. The National Thermal Power Corporation (respondent

no. 1), is a Government of  India Enterprise and respondent No. 2 a Banking Company

which went into liquidation. On 25th September, 1992, CBMF lodged with the

corporation for registration of  the bonds of  FV Rs. 50.05 lacs in the name of  Canara

Bank, Trustee CBMF. The Corporation wanted the CBMF to produce no objection

certificate from the Official Liquidator of the Bank of Karad for the purpose of

registering the transfer of  the bonds. On 18-10-1993 the CBMF was informed that as

‘no objection certificate’ had not been furnished, the original bond certificates were

being returned for further necessary action by the CBMF

Issue Involved:

� Whether the official liquidator was not justified in not issuing the no-objec-

tion certificate.
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� Whether the corporation was bound and liable in law to transfer the aforesaid

bonds in the name of  Canara Bank, Trustee of  CBMF and pay the redemp-

tion proceeds in respect thereof since the transaction was not transgression

of Section 531 of the Companies Act.

Decision

There does not exist a genuine dispute between the Government of  India undertakings.

In this case one of the public sector undertakings is shown to be acting not as an

undertaking but as Trustee of  a Trust. The Board was, therefore, justified in holding

“that the real litigation in this case, therefore, is between Mutual Fund and NTPC” and

not between the two undertakings. ONGC’s judgment is not applicable in the facts and

circumstances of the present case.

Ratio Decidendi:

The Trustees of  the Trust constituted by the Canara Bank as Settler for the benefit of

numerous units holders cannot be termed and styled as Government Company or Public

Sector Undertaking.

SUMMARY OF THE ARGUMENTS

Arguments of the appellants:

The National Thermal Power Corporation be ordered and directed to transfer the bonds,

in the name of  Canara Bank: Trustee. NTPC be directed to rectify the Register of  Bond

Holders and delete the name of Bank of Karad or any other holder appearing in such

Register and instead insert the name of  Canara Bank: Trustee Can Bank Mutual Fund. To

directed the NTPC to pay to Canara Bank: Trustee Can Bank Mutual Fund the redemption

amount in respect of the said bonds along with other interest at 24% from the date of

maturity till the payment.

That the Company ought not to have returned to the bond certificates which were lodged

for registration. The company was indulging in dilatory tactics and was unnecessarily

delaying in entering the name of  Canara Bank: Trustee Can Bank Mutual Fund in the

register of bond holders and paying the redemption amount, without any justifiable cause

or reason.
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Observations

What the Court has directed in ONGC’s case is that frivolous litigation between

Government Departments and Public Sector Undertakings of the Union of India should

not be dragged in the courts and be amicably resolved by the Committee. The judgment

is intended to prevent avoidable litigation between the Government Departments and

the Undertakings of the Union of India. In the present litigation there does not appear to

be a genuine dispute between the Government of  India undertakings.

In this case one of the public sector undertaking is shown to be acting not as an undertaking

but as Trustee of  a Trust. The Board was, therefore, justified in holding “that the real

litigation in this case, therefore, is between Mutual Fund and NTPC” and not between

the two undertakings. The meaning of  word “dispute” is, ‘a controversy having both

positive and negative aspects. It postulates the assertion of  a claim by one party and its

denial by the other’.

(page 103, para 10-11, R.P. Sethi, J.)
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Andhra Pradesh Power Generation Corporation Ltd. v. Assistant Commissioner

of  Income-tax and Anr. Commissioner of  Income-Tax v. Nizam Sugars Ltd.

2006) 202 CTR(AP) 62, [2006] 280 ITR 388(AP)

Decided On: 03.11.2005

B. Sudershan Reddy and S. Ananda Reddy, JJ.

Brief  Facts:

The dispute between the petitioner, a State Government undertaking and the Income-tax

Department relates to the applicability of the provisions of section 195 of the Income-

tax Act, 1961. The first respondent has determined the tax payable by the petitioner by

grossing up all the amounts under Section 195A of the Income-tax Act as against which

the petitioner preferred appeals before the Commissioner of Income-tax (Appeals)

The Commissioner of Income-tax (Appeals)—passed a common order partly allowing

the appeals holding that the petitioner was under obligation to deduct tax with respect to

payments made to Sumitomo Corporation.

The Income-tax Appellate Tribunal— held that the matter has to be referred to the

Committee of Disputes and accordingly dismissed the stay petitions in limine with the

further Observations that the appeals preferred by the petitioner cannot be admitted.

Issue Involved:

Whether the Appellate tribunal is justified in holding that prior clearance from the

Committee of Disputes as mandatory requirement for entertaining the appeal at the

instance of the Income-tax Department against the undertaking owned by the Government

of Andhra Pradesh.

Decision

The principle of clearance from the Committee of Disputes enunciated by the Supreme

Court in Oil and Natural Gas Commission cases is not applicable to the disputes arising

between the Income-tax Department (Union of India) and undertakings owned by the

State governments. The Appellate Tribunal is not justified in holding that prior clearance

from the Committee of Disputes as mandatory requirement for entertaining the appeal at

the instance of the Income-tax Department against the undertaking owned by the
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Government of Andhra Pradesh. The impugned orders are accordingly set aside and the

appeals are accordingly allowed.

Ratio Decidendi:

The Tribunal misdirected itself  in applying the Decisions of  the Supreme Court in Oil

and Natural Gas Commission cases.

The orders of the Supreme Court referred to Oil and Natural Gas Commission cases were

in the matter of  setting up and functioning of  the “High-Powered Committee” for resolving

disputes between the Union of India on the one hand and its public sector undertakings

on the other, by recourse to the “High-Powered Committee”.

SUMMARY OF THE ARGUMENTS: N.A

Observations

Disputes between the Centre and the State are required to be resolved in accordance with

the provisions of  the Constitution, which provides the mechanism as well as the forum

for resolution of  all such disputes. There is no forum, as such, created or constituted by

the Central Government to resolve disputes between State Government public sector

undertakings on the one hand and Departments of  the Central Government on the other.

Nor is there any mechanism or forum created and constituted for resolution of  disputes

between State Government public sector undertakings and Central Government public

sector undertakings. (B. Sudershan Reddy, J. para.12)

The court also observed thus by referring to S.R. Bommai:288

It is not possible—nor is it necessary—for our present purposes to make any

detailed analysis as regards the nature of  the Indian Federation with reference

to its historical background, the distribution of legislative powers, financial

and administrative relations, etc. It is enough to note that notwithstanding

the fact that there are many provisions in the Constitution whereunder the

Centre has been given powers to override the States, “our Constitution is a

federal Constitution. It means that the States are sovereign in the field which

is left to them.... They are neither satellites nor agents of the Centre.”

288 S.R. Bommai and others etc. etc v. Union of  India and others etc. etc., AIR 1994 SC 1918
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Chief  Conservator of  Forests, Govt. of  A. P. v. The Collector and Ors.

AIR 2003 SC 1805, 2003 (4) ALD 27 (SC), 2003 (2) JCR 175 (SC), JT 2003 (5) SC 210,

(2003) 2 MLJ 57 (SC), 2003 (2) SCALE 429, (2003) 3 SCC 472, [2003] SCR 180

Decided On: 18.02.2003

S.S.M. Quadri and Ashok Bhan, JJ.

Brief  Facts:

In view of the dispute between the two departments of the Government with regard to

the title to the lands in question, the Government of Andhra Pradesh Issued orders on

17th August, 1979 directing the Commissioner of  Survey, Settlement and Land Record

to make an enquiry under Section 166-B of the Land Revenue Act and to pass a speaking

order after hearing the parties concerned. Pursuant to the said order of the Government,

the Commissioner conducted an enquiry, heard both the parties and opined that the order

of the Collector, passed under Section 87 of the Land Revenue Act, was correct and did

not call for any interference therewith. That order was passed by the Commissioner on

December 5, 1981. The Government apparently accepted that order of the Commissioner

as no further steps were taken by it to correct or set aside that order.

The trial court, after conducting trial and on consideration of the evidence on record,

decreed the suit with costs, insofar as the reliefs of declaration of title and rendition of

accounts but declined the relief  of  award of  compensation/damages.

The Appeal was dismissed by a Division Bench of the High Court.

Issue Involved:

How the Central Govt. or Govt. of a State may sue or be sued in its own name.

Decision

The Supreme Court, in the context of  litigation between the Forest Department and the

Revenue Department of  the Government of  Andhra Pradesh, observed that it was not

contemplated by the framers of the Constitution that two departments of a State or the

Union of  India will fight a litigation in a court of  law. It is neither appropriate nor permissible

for two departments of  a State or the Union of  India to fight litigation in a court of  law.
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Ratio Decidendi:

A plain reading of  the statutory order passed by the Commissioner of  Survey, Settlement
and Land Record under Section 166-B of the Land Revenue Act on December 5, 1981
places the matter beyond doubt that the suit lands were patta lands of  the Pattedars.

SUMMARY OF THE ARGUMENTS

The respondent raised a preliminary objection as to the maintainability of the writ petition
filed by the Chief  Conservator of  Forest as well as the appeal arising therefrom. It was
also contended that no individual officer of the Government under the scheme of the
Constitution or the Code of Civil Procedure can file a suit or initiate any proceeding in
the name of the post he is holding, which is not a juristic person.

On the other hand the appellants, has argued that before filing the appeal, the Chief
Conservator of  Forest had obtained orders and, therefore, the writ petition and the appeal
should be deemed to be filed by the Government of Andhra Pradesh; not naming the
Government of Andhra Pradesh in the writ petition as the petitioner or in the appeal as
the appellant is only a procedural matter and, therefore, it is not fatal to the maintainability
of the writ petition and the appeal.

Observations

“Such a course cannot but be detrimental to the public interest as it also entails avoidable
wastage of  public money and time. Various Departments of  the Government are its
limbs; therefore, they must act in co-ordination and not in confrontation.” The Supreme
Court having noticed that in cases of dispute between public sector undertakings and the
Union of India, the court in Oil and Natural Gas Commission cases (supra 1 to 3) directed
the Central Government to set up a Committee consisting of representatives to monitor
disputes between Ministry and Ministry of the Government of India, Ministry and public
sector undertakings in between themselves, to ensure that no litigation comes to court or
to a Tribunal without the matter having been first examined by the Committee and its
clearance for litigation and further having found that no such similar committee or
mechanism was available to resolve the controversy arising between various departments
of  the State or the State and any of  its undertakings observed (page 482) : “... it would be
appropriate for the State governments to set up a Committee consisting of the Chief
Secretary of the State, the Secretaries of the concerned Departments, the Secretary of
Law and where financial commitments are involved, the Secretary of Finance.”

Syed Shah Mohammed Quardi, J.
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Samatha v. State of  A.P. and Ors.

AIR 1997 SC 3297, JT 1997 (6) SC 449, 1997 (4) SCALE 746, (1997) 8 SCC 191, [1997]

Supp 2 SCR 305

Decided On: 11.07.1997

K. Ramaswamy, S.Saghir Ahmed and G.B. Pattanaik, JJ.

Brief  Facts:

In this case the High Court of Hyderabad has held that the Andhra Pradesh Scheduled

Area Land Transfer Regulation as amended by Regulation 2 of  1970 and the Mining Act

do not prohibit grant of mining leases of Government land in the scheduled area to the

non-tribals. The Forest Conservation Act, 1980 does not apply to the renewals. The Andhra

Pradesh Forest Act, 1967 also does not apply to the renewal of  the leases. It, accordingly,

dismissed the writ petitions filed by the appellant challenging the power of the Government

to transfer the Government land situated in the tribal area to the non-tribals for mining

purpose. The Division Bench, earlier had taken the view and held that mining leases are

illegal. The word’ ‘person’ used in Section 3 of the Regulation includes Government. Any

lease to the non-tribals even of a Government land situated in scheduled area is in violation

of  Section 3 and so is void. Equally, it held that a mining lease in a forest area for non-

forest purpose or renewal thereof, without prior approval of the Central Government, is

in violation of  Section 2 of  the FC Act. Accordingly, the Division Bench directed the

Government to prohibit mining operations in scheduled area except that the mines stacked

on the surface be permitted to be removed after obtaining proper permits.

Issue Involved:

� Whether lease constituted transfer - Section 105 defines ‘lease’ as transfer of

right to enjoy immovable property for certain period for consideration of price

paid or promised to transferor on such terms and conditions - lease creates

right or interest in enjoyment to remain in possession for duration of lease

unless it is determined in accordance with contract or statute.

� Whether grant of  mining lease in Scheduled Areas is outside purview of  Regu-

lation - word ‘person’ would include State Government and transfer of land

in Scheduled Area for mining purposes in favour of non-tribals stands prohib-

ited - non-tribals have transferred their lease hold interest in favour of re-

spondent companies.
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� Whether leases are in violation of  Forest Conservation Act or Environment

Protection Act - object of  Forest Conservation Act is to prevent any further

deforestation which causes ecological imbalance and leads to environment

degradation - it is necessary for State Government to obtain prior permission

of Central Government - before granting leases State Government obliged to

obtain concurrence of Central Government.

Decision

Section 11(5) of the MMRD Act being prospective in nature will have no application to

the existing mining leases and, therefore, the leases of the respondents’ can’t be annulled

on that score. Thus the appeals are disposed of  with the aforesaid Observations and

directions.

Ratio Decidendi:

The word ‘person’ used in Section 3(1)(a) of the Andhra Pradesh Scheduled Area Land

Transfer Regulation as amended in 1970 has to be construed to convey the same meaning

throughout the Section and the said expression does not include the State Government.

Neither the legislative history nor the object with which special power has been conferred

on the Governor under Fifth Schedule to the Constitution make it necessary to construe

the word ‘person’ in the first part of Section 3(1)(a) differently from the rest part of the

Section so as to include State Government within the said expression

Arguments of the Appellants

The Conservation Act has been enacted for conservation of  forest and for matters

connected therewith or ancillary or incidental thereto. Deforestation having caused

ecological imbalance and having lead to environmental deterioration, with a view to

checking further deforestation, the President promulgated the Forest (Conservation)

Ordinance, 1980 on 25th October, 1980. The said Ordinance had made the prior approval

of  the Central Government necessary for deforestation of  reserved forests or for use of

forest land for non-forest purposes.

Respondents

The respondent contended that the proposition that the expression ‘forest land’ in the

Conservation Act should be given wider meaning and that mining activities over the
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forest land cannot continue unless prior approval of the Central Government has been

obtained in accordance with Section 2 of  the Conservation Act. They contended that the

mining activities of the respondents are not over any forest land and the appellants have

not produced any material from which this Court can come to the conclusion that it

forms a part of  the forest even going by the extended meaning of  the term ‘forest’. As has

been stated earlier while narrating the pleadings of the parties, the private respondents

have all along asserted that the mining activities in question and then-leasehold area over

which mining activities are continuing do not form a part of  the forest.

Observations

“Though under Section 2 of  the Forest conservation Act use of  any forest land for any

non-forest purpose is prohibited without the prior consent of the Central Government

and as such mining activities being a non-forest purpose would attract the mischief of

said Section 2 of  the Conservation Act, but in the absence of  any materials to conclusively

come to the conclusion that the land over which the respondents are carrying on the

mining activities form a part of  the forest land, it would not be proper for this Court to

Issue any direction prohibiting the mining activities. At the same time it would be proper

to direct the State of  Andhra Pradesh through its Forest Department to examine whether

the mining activities are being carried on over the forest land and if it comes to the

conclusion that the lands do form a part of  the forest land then immediate steps should

be taken prohibiting continuance of the mining activities until the Central Government

in exercise of power under Section 2 agrees to the same, and we accordingly so direct.”
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ANALYTICAL SUMMARY OF THE ARGUMENTS

Article 352, the first article in Part XVIII, empowers the President of India to proclaim

emergency in the country or any part thereof if he is satisfied that a grave emergency

exists whereby the security of India or any part thereof is threatened whether by war,

external aggression or armed rebellion. (By the 44th Amendment, the words “armed

rebellion” were substituted in the place of the words “internal disturbance”). Articles

353 and 354 set out the effects of such a proclamation and provide for certain incidental

matters. Article 355, set out hereinbefore, imposes a duty upon the Union to protect the

States against external aggression and armed rebellion and also to ensure that the

government of every State is carried on in accordance with the provisions of the

Constitution. Articles 355, 356 and 357 go together. Article 356 provides for the action

to be taken by the President where he is satisfied that a situation has arisen in which the

government of a State cannot be carried on in accordance with the provisions of the

Constitution by making a proclamation in that behalf, while Article 357 sets out the

powers that can be exercised by the Parliament when a proclamation under Article 356 is

in operation. Articles 358 and 359 deal with suspending of certain fundamental rights

during the period the proclamation under Article 352 is in operation, while Article 360

empowers the President to declare financial emergency in certain situations.

The common thread running through all Articles in Part XVIII relating to emergency

provisions is that the said provisions can be invoked only when there is an emergency and

the emergency is of the nature described therein and not of any other kind. The

Proclamation of emergency under Articles 352, 356 and 360 is further dependent on the

satisfaction of the President with regard to the existence of the relevant conditions

precedent. The duty cast on the Union under Article 355 also arises in the twin conditions

stated therein.

In the case of  exercise of  legislative powers during the President’s Rule under Article

356, however, Article 357(2) provides that any law made in the exercise of the power of

the Legislature of the State by Parliament or the President during the subsistence of the

proclamation shall, after the proclamation has ceased to operate, continue in force until

altered or repealed or amended by a competent Legislature or other authority. This is an

express Constitutional provision which extends the life of laws enacted during the

proclamation of  President’s Rule beyond the period during which the proclamation was

in force.
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Proclamation of Emergency

A Proclamation of Emergency being a very important event affecting public life has also

to be published in any manner known to the modern world and the publication in the

Official Gazette is one such mode. If the Constitution requires that a particular mode of

publication is necessary then such mode must be followed but if there is no mode of

publication prescribed by the Constitution then it must be considered that the Constitution

has left the method of publication to the authority issuing the proclamation in order to

make it known to the members of the public. In the instant case the Proclamations of

Emergency have been published in the Official Gazette.

Article 352

By the Forty-fourth Amendment the words ‘internal disturbance’ in Article 352 have

been substituted by the words ‘armed rebellion’. The expression ‘internal disturbance’

has a wider connotation than ‘armed rebellion’ in the sense that ‘armed rebellion’ is likely

to pose a threat to the security of the country or a part thereof, while ‘internal disturbance’,

though serious in nature, would not pose a threat to the security of the country or a part

thereof. The intention underlying the substitution of the word ‘internal disturbance’ by

the word ‘armed rebellion’ in Article 352 is to limit the invocation of  the emergency

powers under Article 352 only to more serious situations where there is a threat to the

security of  the country or a part thereof  on account of  war or external aggression or

armed rebellion and to exclude the invocation of  aggression emergency powers in situations

of  internal disturbance which are of  lesser gravity. This has been done because a

proclamation of emergency under Article 352 has serious implications having effect on

the executive as well as the legislative powers of the States as well as the Union. The

consequences of a proclamation of emergency under Article 352 are thus much more

drastic and far reaching and, therefore, the Constitution takes care to provide for certain

safeguards in Article 352 for invoking the said provision. Even if the disturbance is as a

result of  armed rebellion by a section of  the people in those States the disturbance may

not be of such a magnitude as to pose a threat to the security of the country or a part

thereof so as to call for invocation of the emergency powers under Article 352. If the

disturbance caused by armed rebellion does not pose a threat to the security of  the country

and the situation can be handled by deployment of  armed forces of  the Union in the

disturbed area, there appears to be no reason why the drastic power under Article 352

should be invoked.
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There can be a situation arising out of internal disturbance which may justify the issuance

of a proclamation under Article 356 of the Constitution enabling the President to assume

to himself all or any of the functions of the Government of the State. That would depend

on the gravity of the situation arising on account of such internal disturbance and on the

President being satisfied that a situation has arisen where the Government of the State

cannot be carried on in accordance with provisions of the constitution. A proclamation

under Article 356 has serious consequences affecting the executive as well as the legislative

powers of the State concerned. By issuing such a proclamation the President assumes to

himself all or any of the functions of the Government of the State and all or any of the

powers vested in or exercisable by the Governor or any body or authority in the State

other than the Legislature of the State and declares that the powers of the Legislature of

the State shall be exercisable by or under the authority of Parliament. Having regard to

the drastic nature of the consequences flowing from a proclamation under Article 356 it

is required to be approved by both Houses of Parliament within a prescribed period and

it can be continued only with the approval of both Houses of Parliament and it cannot

remain in force for more than three years.

Article 356 and Judicial Review

It would thus appear that in S.R. Bommai, though all the learned Judges have held that

the exercise of power under Article 356(1) is subject to judicial review but in the matter

of justiciability of the satisfaction of the President, the view of the majority (Pandian,

Ahmadi, Verma, Agrawal, Yogeshwar Dayal and Jeevan Reddy, JJ.) is that the principles

evolved in Barium Chemicals, 1966, for adjudging the validity of an action based on the

subjective satisfaction of  the authority created by statute do not, in their entirety, apply

to the exercise of a constitutional power under Article 356. On the basis of the judgment

of  Jeevan Reddy, J., which takes a narrower view than that taken by Sawant, J., it can be

said that the view of the majority (Pandian, Kuldip Singh, Sawant, Agrawal and Jeevan

Reddy JJ.) is that:

(i) the satisfaction of the President while making a Proclamation under Article

356(1) is justiciable;

(ii) it would be open to challenge on the ground of mala fides or being based

wholly on extraneous and/or irrelevant grounds;

(iii) even if some of the materials on which the action is taken is found to be

irrelevant, the Court would still not interfere so long as there is some relevant

material sustaining the action;
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(iv) the truth or correctness of  the material cannot be questioned by the Court nor

will it go into the adequacy of the material and it will also not substitute its

opinion for that of the President;

(v) the ground of mala fides takes in inter alia situations where the Proclamation

is found to be a clear case of abuse of power or what is sometimes called

fraud on power;

(vi) the Court will not lightly presume abuse or misuse of power and will make

allowance for the fact that the President and the Union Council of Ministers

are the best judge of the situation and that they are also in possession of

information and material and that the Constitution has trusted their judgment

in the matter; and

(vii) this does not mean that the President and the Council of Ministers are the

final arbiters in the matter or that their opinion is conclusive.

If  political party with support of  other political party stakes claim to form Government

and satisfies the Governor about its majority to form stable Government, Governor cannot

refuse formation of  Government and override the majority claim because of  his subjective

assessment that majority was cobbled by illegal and unethical means. Grounds of  mal-

administration by State Government enjoying majority is not available for invoking power

under Article 356.

Governor is not answerable to any Court for the exercise and performance of  the powers

and duties of his office or for any act done or purporting to be done by him in the exercise

and performance of  those powers and duties. Immunity granted by Article 361(1) does

not, however, take away the power of the Court to examine the validity of the action

including on the ground of  mala fides.
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SUMMARY OF THE ARGUMENTS OF THE CASES

Rameshwar Prasad (III) v. Union of  India

(2005) 7 SCC 151

RC Lahoti, CJ. And GP Mathur and PK Balasubramanyan , JJ.

Brief  Facts

The general election to the legislative Assembly of Bihar were held in three phases in the
month of  February, 2005. the results of  the election were notified by the Election
commission of India on 4.3.2005. the governor of Biharon made a report whereupon
presidents rule was promulgated over the state of  Biharon 7.3.2005 and the assembly
was kept in suspended animation. By another notification Issued on the same day it was
notified that all powers, which have been assumed by the president of India would be
exercised by the Governor of the Satte. Based on the Reports of the Governor a notification
was issued ordering the dissolution of  the Bihar Legislative Assembly.

Issue Involved:

Whether the Governor of the State of Bihar could be impleaded as a party to the
proceedings.

Decision

The court noting the constitutional significance of the ISSUE framed inter alia following
questions and refereed the matter to a Constitution Bench.

“1. What is the extent and ambit of constitutional immunity enjoyed by the Gov-
ernor under Article 361 of the Constitution?

2. Whether the protection afforded by Art. 361 of the Constitution to the Gov-
ernor of a State prevents the Governor being impleaded even when there are
allegation in the writ petition which constitute mala fides?

3. Whether inaction or omission to exercise a power conferred or the failure to
perform a duty imposed by the Constitution would come under the protection
of Art. 361 of the Constitution and could it be claimed that the Governor
shall not be answerable to the Court for non exercise of the duties conferred
or imposed on him by the Constitution?”

The matter was accordingly placed before the Chief Justice.
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A.K. Kaul and another v. Union of  India and another

AIR1995SC1403, JT1995(4)SC1, 1995(2)SCALE755, (1995)4SCC73, [1995]3SCR469,

1995(3)SLJ1(SC)

Supreme Court

Decided On: 19.04.1995

Hon’ble J. S.C. Agrawal and Faizan Uddin, JJ.

Brief  Facts:

The appellants were employed as Deputy Central Intelligence Officers in the Intelligence

Bureau in the Ministry of Home Affairs of the Government of India. On July 23, 1979,

the employees of  the Intelligence Bureau formed an Association called “The Intelligence

Bureau Employees Association” (IBEA) for the purpose of  ventilating their grievances.

On May 3, 1980, the Joint Director of the Intelligence Bureau issued a Circular

Memorandum declaring that the formation of  the IBEA was in violation of  the Civil

Services (Conduct) Rules and that those who take part in the activities of  the IBEA will

attract disciplinary action. Writ Petitions (Civil) were filed in the Hon’ble SC challenging

the said circular. SC on July 21, 1980, issued an order for issue of  rule nisi on the said writ

petitions and also passed an interim order directing that during the pendency of the writ

petitions in this Court no disciplinary action shall be taken against any member of the

IBEA for reasons mentioned in the circular. On December 26, 1980, orders were passed

dismissing the appellants from service. The appellants filed separate writ petitions under

Article 32 of the Constitution to challenge the said orders of dismissal.

Issue Involved:

Whether the ‘satisfaction’ of the President with respect to Clause (c) of the Second

proviso to Article 311(2) and the orders of dismissal made pursuant to the same subject

to judicial review and the scope of justiciability of the same.

Decision

In a case where the validity of an order passed under Clause (c) of the second proviso to

Article 311(2) is assailed before a Court or a Tribunal it is open to the Court or the

Tribunal to examine whether the satisfaction of  the President or the Governor is vitiated

by mala fides or is based on wholly extraneous or irrelevant grounds and for that purpose
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the Government is obliged to place before the Court or tribunal the relevant material on

the basis of which the satisfaction was arrived at subject to a claim of privilege under

Sections 123 and 124 of the Evidence Act to withhold production of a particular document

or record. Even in cases where such a privilege is claimed the Government concerned

must disclose before the Court or tribunal the nature of the activities in which the

Government employee is said to have indulged in.

Having regard to the facts and circumstances of the case the Court was unable to hold

that the impugned orders for the dismissal of the appellants were vitiated by mala fides or

were based on wholly extraneous or irrelevant grounds and therefore dismissed the appeals.

Ratio Decidendi:

It would thus appear that in S.R. Bommai, though all the learned Judges have held that

the exercise of power under Article 356(1) is subject to judicial review but in the matter

of justiciability of the satisfaction of the President, the view of the majority (Pandian,

Ahmadi, Verma, Agrawal, Yogeshwar Dayal and Jeevan Reddy, JJ.) is that the principles

evolved in Barium Chemicals, 1966, for adjudging the validity of an action based on the

subjective satisfaction of  the authority created by statute do not, in their entirety, apply

to the exercise of a constitutional power under Article 356. On the basis of the judgment

of  Jeevan Reddy, J., which takes a narrower view than that taken by Sawant, J., it can be

said that the view of the majority (Pandian, Kuldip Singh, Sawant, Agrawal and Jeevan

Reddy JJ.) is that:

(i) the satisfaction of the President while making a Proclamation under Article

356(1) is justiciable;

(ii) it would be open to challenge on the ground of mala fides or being based

wholly on extraneous and/or irrelevant grounds;

(iii) even if some of the materials on which the action is taken is found to be

irrelevant, the Court would still not interfere so long as there is some relevant

material sustaining the action;

(iv) the truth or correctness of  the material cannot be questioned by the Court nor

will it go into the adequacy of the material and it will also not substitute its

opinion for that of the President;

(v) the ground of mala fides takes in inter alia situations where the Proclamation

is found to be a clear case of abuse of power or what is sometimes called

fraud on power;
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(vi) the Court will not lightly presume abuse or misuse of power and will make allowance

for the fact that the President and the Union Council of Ministers are the best judge of

the situation and that they are also in possession of  information and material and that the

Constitution has trusted their judgment in the matter; and

(vii) this does not mean that the President and the Council of Ministers are the final

arbiters in the matter or that their opinion is conclusive.

It only means that the provisions contained in Clause (c) of the second proviso to Article

311 (2) are more akin to those contained in Article 356(1) which also does not contain

any requirement to record the reasons for the satisfaction of the President. Since the

satisfaction of the President in the matter of making a proclamation under Article 356(1)

is justiciable within the limits indicated in S.R. Bommai, 1994 AIR SCW 2946 (supra),

the satisfaction of  the President or the Governor, which forms the basis for passing an

order under Clause (c) of the second proviso to Article 311(2), can also be justiciable

within the same limits.

SUMMARY OF THE ARGUMENTS

Submissions of the Appellants: The exercise of power under Clause (c) of the Second

proviso to Article 311(2) of the Constitution is subject to judicial review and that an

order passed under the said provisions is open to challenge before the Courts on the

ground that the satisfaction of the President or the Governor is vitiated by mala fides or

is based on considerations which have no relevance to the interest of the security of the

State. Where the employee assails the action taken against him under Article 311(2)(c) it

is obligatory on the part of the concerned Government to place before the Court the

relevant material on the basis of which the action was taken and such material can only

be withheld from the Court in cases where the claim of privilege is found to be justified

under the provisions of Sections 123 and 124 of the Evidence Act. And that the said

claim of privilege does not extend to the disclosure of the nature of the activities on the

basis of which the alleged satisfaction has been arrived at and the privilege can only

relate to the material which has been relied upon in support of  the said activities.

Submissions of the Respondents: An order under Clause (c) of second proviso to Article

311(2) of the Constitution is to be passed by the President or the Governor on the basis

of  his subjective satisfaction. The material which forms the basis for arriving at the said

satisfaction is not required to be disclosed both in view of Article 74(2) as well as under
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Sections 123 and 124 of the Evidence Act. While under Clause (b) of the second proviso

to Article 311(2) the competent authority is required to record in writing the reason for its

satisfaction that it is not reasonably practicable to hold an inquiry, there is no such

requirement for recording the reason in Clause (c), and, therefore, there is no requirement

to disclose the reasons for arriving at the satisfaction for taking action under Clause (c) of

second proviso to Article 311(2).

Observations

“Having regard to the fact that the appellants were working in a highly sensitive

organisation entrusted with the delicate job of  gathering, collecting and analysing

intelligence necessary to maintain the unity, integrity and sovereignty of  the country and

that secrecy is the essence of the organisation and exposure may tend to demolish the

organisation and aggravate the hazards in gathering information and dry up the sources

that provide essential and sensitive information needed to protect public interest, the

Tribunal had held that it will not be in public interest to permit disclosure of  such

documents. The Tribunal has, therefore, upheld the claim of  privilege.”
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Attorney General for India and Ors. v. Amratlal Prajivandas and Ors.

AIR1994SC2179, [1995]83CompCas804(SC), 1995CriLJ426, JT1994(3)SC583,

1994(2)SCALE925, (1994)5SCC54, [1994]Supp1SCR1

Supreme Court of India

Decided On: 12.05.1994

Hon’ble J. A.M. Ahmadi, P.B. Sawant, K. Ramaswamy, K. Jayachandra Reddy, S.C. Agrawal,

S. Mohan, B.P. Jeevan Reddy, G.N. Ray and N. Venkatachala, JJ.

Brief  Facts:

On June 25, 1975, the President of India proclaimed an emergency under Article 352(1)

of the Constitution of India on the ground that “the security of India is threatened by

internal disturbance.” A proclamation of emergency dated December 3, 1971 issued under

Article 352(1) on the ground that “the security of  India is threatened by external aggression”

was already in force. These declarations had the effect of ‘suspending’ Article 19 as

provided by Article 358 of the Constitution. On 27th June, 1975 the President of India

made an order under Article 359(1) of the Constitution declaring “that the right of any

person (including a foreigner) to move any court for the enforcement of the rights conferred

by Article 14, Article 21 and Article 22 of the Constitution and all proceedings pending

in any Court for the enforcement of the above-mentioned rights shall remain suspending

for the period during which the proclamation of emergency made under Clause (1) of

Article 352 of the Constitution on 3rd December, 1971 and on the 25th June, 1975 are

both in force.

During the period the Emergency proclaimed on 25th June, 1975 was in force, several

orders of detention were made under Section 3 of COFEPOSA. In view of the provisions

of Section 12A, the said detenues were neither supplied with the grounds of detention

nor were their cases referred to the Advisory Board. The detenues, however, had no

remedy. Because of  the order under Article 359(1) and the operation of  Article 358 - as

interpreted by the Hon’ble SC in A.D.M. Jabalpur v. Shivkant Shukla - they could not

approach the High Court or the Hon’ble Supreme Court for relief. The emergency was

revoked on March 21, 1977 and the detenues released. Subsequently notices were issued

under Section 6 of the SAFEMA to the said detenues, their relatives and associates

calling upon, them to show cause why the properties mentioned in the notices be not
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declared as illegally acquired properties and forfeited. SAFEMA was being invoked against

them because of the orders of detention made against the detenues under COFEPOSA

during the period of  emergency.

Issue Involved:

(1) Whether an order of detention under Section 3 read with Section 12A of

COFEPOSA made during the period of emergency proclaimed under Article

352(1) of the Constitution of India - with the consequent ‘suspension’ of

Article 19 and during which period the right to move the Court to enforce the

rights conferred by Articles 14, 21 and 22 was suspended can form the foun-

dation for taking action under Section 6 of SAFEMA against the detenue, his

relatives and associates? And if it does, can the validity of such order of

detention be challenged by the detenue and/or his relatives and associates,

when proceedings are taken against him/them under SAFEMA even though

the said order of detention has ceased to be operative and was not either

challenged - or not successfully challenged - during its operation?

(2) Should the validity of the order of detention be tested ‘with reference to the

position of law’ obtaining at the time of making the said order and during its

period of operation or with reference to the position of law obtaining on the

date of issuance of the show cause notice under Section 6 of SAFEMA?

Decision

Since the President had issued an order under Article 359(1) suspending Articles 14, 21

and 22, it became competent for the Parliament, by virtue of Clause (1A) of Article 359

to enact Section 12A of COFEPOSA for the duration of and limited to the period for

which the Presidential Order was in force. It was meant to achieve the purposes of

emergency. Once Section 12A is held to be a competent piece of  legislation, orders of

detention made thereunder (i.e., orders of detention to which the said provision applied)

cannot be held to be not amounting to orders of detention for the purpose of and within

the meaning of Section 2(2)(b) of SAFEMA, particularly in view of the express language

of Section 2(2)(b) (including proviso (iii) thereto)-and the protection enjoyed by both the

enactments by virtue of their inclusion in the IXth Schedule to the Constitution. The

court and authorities before whom proceedings are pending under SAFEMA shall proceed

to dispose them of in accordance with law and in the light of this judgment.
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Ratio Decidendi:

Under Clauses (1) and (1A) of Article 359 the position is this: while Clause (1) empowers

the President to suspend the enforcement of the fundamental rights named in such

notification (and any and all proceedings in that behalf in any court), it does not empower

the President to suspend the fundamental rights. During the period the Presidential Order

under Article 359(1) suspending enforcement of certain rights conferred by Part-III is in

operation, the State is empowered to make any law or to take any executive action

inconsistent with such rights. All this is so because the emergency proclaimed to meet the

threat to the security of India has to be effectively implemented. The requirements of

emergency constitute both the foundation as well as an implied limitation upon the power.

In our opinion, the position under Article 358 is this: Article 358 enables the State-it

empowers the State-to make any law or to take any executive action inconsistent with

Article 19. This exceptional power is, however, confined to the period of emergency and

is intended to facilitate the effective implementation of  the objectives of  emergency. The

justification of this extraordinary provision is that individual liberties may have to be

kept in abeyance temporarily if found necessary to meet the threat to the security of

India or any part thereof  within the meaning of  Article 352(1). Validity of  the law made

or the things done or omitted to be done by virtue of the said Article during the period of

emergency cannot be questioned either during or after the emergency on the ground of

inconsistency with Article 19. It should be remembered that Article 358 sanctions such a

course because the Founding Fathers thought-and not without justification-that when

the security of India or any part thereof is threatened as contemplated by Article 352, the

State should be left free to make such law or to take such executive action as is necessary

to safeguard security of the country unfettered by the provisions in Article 19. This

subordination of Article 19, however, is only for the period the proclamation of emergency

under Article 352 is in operation.

SUMMARY OF THE ARGUMENTS

Submissions of the Petitioners: Since the order of detention under COFEPOSA is

made the basis for action under SAFEMA against Petitioners, they are entitled to challenge

the validity of the order of detention. They may not have been able to question the

validity of detention during their detention by virtue of Section 12A of COFEPOSA

(non-supply of grounds and non-reference to advisory board) and also because their right
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to move the court for enforcement of the rights guaranteed to them by Articles 14, 21

and 22 was suspended during the period of emergency by an order made by the President

of India under Article 359(1) of the Constitution even Article 19 did not avail them by

virtue of Article 358-but when the said orders of detention are sought to be made the

basis of  action under SAFEMA, after the lifting of  emergency, they are now entitled to

question them. Also by virtue of the order made under Article 359(1), the fundamental

rights guaranteed to them by Articles 14, 21 and 22 were not suspended, but only the

right to move for their enforcement was suspended. If  so, they say, the detention orders

made against them are invalid and illegal for violation of Clauses (4) and (5) of Article

22. They may have been barred from enforcing their rights under Articles 22, 21 and 19

because of the said order of the President, but that did not render the orders of detention

valid. Such invalid, indeed void orders, cannot serve as the basis or as the foundation of

action under SAFEMA.

Submissions of the Respondents: Placing reliance on provisions of Clause (1A) of

Article 359 the Respondents submitted that the validity of the said detention orders had

to be judged with reference to the law then obtaining and not with reference to the law

obtaining on the date of issuance of notice under Section 6 of SAFEMA. They submitted

that at any rate, Clause (1A) of  Article 359 saved all such orders. Suspension of  remedy,

they contended was tantamount to suspension of the right itself since one cannot conceive

of  a right without a remedy. There is no distinction, between Article 358 and an order

under Article 359(1) in this regard.

Observations of  the court

“Indeed, howsoever great may be the care bestowed on its framing, it is difficult to conceive

of  a legislation which is not capable of  being abused by perverted human ingenuity. The

Court must therefore adjudge the constitutionality of such legislation by the generality of

its provisions and not by its crudities or inequities or by the possibilities of  abuse of  any

of  its provisions. If  any crudities, inequities or possibilities of  abuse come to light, the

legislature can always step in and enact suitable amendatory legislation. That is the essence

of pragmatic approach which must guide and inspire the legislature in dealing with complex

economic Issue Involved.”
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Baburao alias P.B. Samant v. Union of  India (UOI) and Ors.

AIR1988SC440, JT1987(4)SC672, 1987(2)SCALE1322, 1988Supp(1)SCC401,

[1988]2SCR431

Supreme Court

Decided On: 17.12.1987

Hon’ble J. E.S. Venkataramiah and K.N. Singh, JJ.

Brief  Facts:

The petitioner was an assessee under the Income-tax Act and Wealth Tax Act during the

assessment year 1976-77 and was liable to pay income-tax and Wealth tax in accordance

with the rates prescribed by the Finance Act, 1976 which was passed by the Lok Sabha

during its extended period which was extended under the provisions of the House of the

People (Extension of Duration) Act, 1976 (Act 30 of 1976), after the expiry of five years

from the date appointed for its first meeting.

Issue Involved:

(1) The Proclamation of Emergency Issued on 3.12.1971 by the President of India

was either ultra vires the Constitution or had ceased to be in operation on 4.2.1972.

(2) The Proclamation of Emergency dated 25.6.1975 Issued by the President of India

on 26.6.1975 was either ultra vires the Constitution or had ceased to be in operation

on 26.8.1975;

(3) The House of  the People (Extension of  Duration) Act, 1976 (No. 30 of  1976) is

ultra vires the Constitution; and

(4) The Finance Act, 1976 (66 of 1976) is ultra vires the Constitution.

Although the petitioner had also challenged Section 13 of the Constitution (42nd

Amendment) Act, 1976 and Clause (c) of Section 3 of the Constitution (24th Amendment)

Act, 1971 in the petition he did not press these two contentions at the hearing of the

petition.
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Decision

“We are satisfied that the resolutions of  the Lok Sabha and Rajya Sabha approving the

two resolutions have been duly published in the official reports of the two Houses of

Parliament. This ought to meet the contention of the petitioner that any public Act or

resolution which affects public life should be given due publicity. We also hold that the

production of the Lok Sabha Debates and of the Rajya Sabha Debates containing the

proceedings of the two Houses of Parliament relating to the period between the time

when the resolutions were moved in each of the two Houses of Parliament and the time

when the resolutions were duly adopted amounts to proof  of  the said resolutions. The

Court is required to take judicial notice of the said proceedings under Section 57 of the

Indian Evidence Act, 1872. We are, therefore, of  the view that the two Proclamations of

Emergency were kept in force by virtue of the resolutions passed by the Houses of

Parliament until they were duly revoked by the two Proclamations which were Issued by

the Vice-President acting as President of India in the year 1977. Since the two Proclamations

of Emergency were in force when the House of the People (Extension of Duration) Act,

1976 (Act 30 of 1976) was passed its validity cannot be questioned. The Lok Sabha

passed the Finance Act, 1976 during the extended period of its duration and therefore

the validity of Finance Act, 1976 also cannot be questioned. In view of the foregoing this

petition should fail and it is accordingly dismissed. There will be no order as to costs.”

Ratio Decidendi:

A Proclamation of Emergency being a very important event affecting public life has also

to be published in any manner known to the modern world and the publication in the

Official Gazette is one such mode. We are of  the view that if  the Constitution requires

that a particular mode of publication is necessary then such mode must be followed but

if there is no mode of publication prescribed by the Constitution then it must be considered

that the Constitution has left the method of publication to the authority issuing the

proclamation in order to make it known to the members of the public. In the instant case

the Proclamations of Emergency have been published in the Official Gazette.

SUMMARY OF THE ARGUMENTS

Submissions of the Petitioner: The contention of the petitioner is that the duration of

the House of the People could have been validly extended only when a Proclamation of

Emergency was in force under the proviso to Clause (2) of Article 83 of the Constitution
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and since the two Proclamations of Emergency dated 3rd December, 1971 and 25th

June, 1975 were either ultra vires the Constitution or had ceased to be in operation by the

time the House of the People (Extension of Duration) Act, 1976 (Act 30 of 1976) was

passed by Parliament, the House of the People (Extension of Duration) Act, 1976 (Act

30 of 1976) had no effect and consequently all Acts passed by the House of the People

during the extended period including the Finance Act, 1976 were ultra vires the Constitution.

He further submitted that even though the said Proclamations had been validly Issued,

the Proclamation of Emergency dated 3rd December, 1971 had ceased to be in operation

on 3rd February, 1972 and the Proclamation of  emergency dated 25th June, 1975 which

was Issued on 26th June, 1975 had ceased to be in operation by 26th August, 1975

because the resolutions passed by the two Houses of Parliament approving the said

Proclamations of Emergency as required by Clause (2) of Article 352 of the Constitution

as it stood during the relevant time had not been published in the Official Gazette of the

Government of India.

Submissions of the Respondent: The Union of India has contended that the two

Proclamations of Emergency had been duly Issued by the President and approved by the

resolutions of two Houses of Parliament as required by law and that actually the

proclamation of Emergency of 3rd December, 1971 had been revoked by the Vice-

President acting as the President by the Proclamation dated 27th March, 1977 and the

Proclamation of Emergency dated June 25th, 1975 had been revoked by him by the

Proclamation dated 21st March, 1977. In the month of  February, 1976 when the House

of the People (Extension of Duration)Act, 1976 (Act 30 of 1976) was passed by

Parliament both the Proclamations of Emergency were in force and therefore Parliament

was entitled to extend the period of the House of the People for a period not exceeding

one year at a time. The Finance Act, 1976 passed during the period so extended had been,

therefore, validly passed. It was further pleaded by the Union of India that the publication

of the resolutions was not necessary and that in any event since they had been published

in the Lok Sabha Debates and the Rajya Sabha Debates which were published under the

authority of  the Speaker of  the House of  the People and the Chairman of  the Rajya

Sabha respectively the Proclamations of Emergency remained in force until they were

duly revoked.
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Observations

The reports of the proceedings of Parliament and the State Legislatures are widely

circulated. The newspapers, radio and television are also the other modern means which

give publicity to all Acts and resolutions of  Parliament and the Legislatures of  the States.

In ancient days the King’s soldiers and announcers had to go round the realm to give

publicity to the royal proclamations. The present day world is different from the ancient

world. The publication in the Parliamentary Debates though after some short delay is

adequate publication of  the resolutions of  Parliament as there is no rule which requires

that the resolutions should be published in the Official Gazette. Hence mere non-

publication of the resolutions approving the Proclamations of Emergency in the Official

Gazette did not make them ineffective.
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Krishna Kumar Singh & Anr. etc.  v. State of  Bihar

AIR1998SC2288, JT1998(4)SC58, (1998)IIIMLJ100(SC), 1998(3)SCALE482,

(1998)5SCC643, [1998]3SCR206

Supreme Court

Decided On: 08.05.1998

Hon’ble J. Sujata V. Manohar and D.P. Wadhwa, JJ.

Brief  Facts:

Before the Hon’ble SC were cross appeals arising out of the judgment dated March 3,

1994 of the Division Bench of Patna High Court. In one set of these appeals, the

appellants, who belong to teaching and non-teaching staff of Sanskrit schools in the

State of Bihar, filed writ petitions in the High Court claiming their status as Government

servants under Ordinance No. 32 of  1989, which was promulgated by the Governor of

Bihar exercising powers conferred on him by Article 213 of the Constitution of India.

There were successive Ordinances promulgated after Ordinance No. 32 of  1989 lapsed,

the last Ordinance lapsing on April 30, 1992. The Ordinance did not take the shape of

Act of the Legislature. The High Court in its judgment did not grant relief to the petitioners

that in the writ petitions that Sanskrit Schools had been taken over by the State Government

or that the petitioners had become Government servants and entitled to salaries and

other benefits as the Government teachers. The High Court, however, granted limited

relief  to the petitioners they be paid salaries as Government servants from the date of  the

first Ordinance 32/1989 till April 30, 1992 when the last Ordinance lapsed and also

directed payment of salaries for the earlier period at the rate to which the petitioners were

entitled to. The State also filed appeal against this judgment. It was aggrieved by the

direction of the High Court for payment of salaries to the petitioners as Government

servants for the limited period. The State also felt aggrieved by the findings of  the High

Court that Ordinances re-promulgated again and again were illegal and that there was

“Ordinance Raj” in the State of  Bihar.

Issue Involved:

Whether 1st Ordinance is valid, or whether all are valid or whether all are unconstitutional.
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Decision

Both Hon’ble Justice Sujata Manohar and D.C. Wadhwa, J. agreed that the ordinances

from the 2nd Ordinance onwards were invalid. However Hon’ble Justice Sujata Manohar

was further of the view that the 1st ordinance was also invalid and could not be delinked

from the chain. Further, even if the 1st ordinance was valid, its effect could not last

beyond its life-time. Wadhwa, J. was of  the view that the 1st Ordinance was valid and its

effect was enduring till it was reversed by express legislation. In view of the difference of

opinion between themselves on the constitutional validity of the first ordinance, and on

the effect of it on the status of the concerned teachers, the matters were placed before

the Hon’ble Chief justice of India for constituting a larger bench.

Ratio Decidendi:

Hon’ble Justice Sujata Manohar:

When on the cessation of a temporary “situation”, if the measure taken is to be continued,

an express provision is made to this effect in the Article, e.g., Article 352 deals with a

proclamation of  emergency. Clause (4) of  Articles 352 provides that “every proclamation

Issued under this article shall be laid before each House of Parliament and shall...cease to

operate at the expiration of one month unless before the expiration of that period it has

been approved by resolution of both Houses of Parliament”. Article 356 deals with

President’s Rule in a State if  there is failure of  constitutional machinery in the State.

Clauses (3) and (4) of Article 356 provide for the Proclamation ceasing to operate as

stated therein. Article 358 which deals with suspension of provisions of Article 19 during

emergency, Article 359(1A), Article 360 and Article 369 also contain somewhat similar

provisions. In the case of  exercise of  legislative powers during the President’s Rule under

Article 356, however, Article 357(2) provides that any law made in the exercise of the

power of the Legislature of the State by Parliament or the President during the subsistence

of the proclamation shall, after the proclamation has ceased to operate, continue in force

until altered or repealed or amended by a competent Legislature or other authority. This is

an express Constitutional provision which extends the life of laws enacted during the

proclamation of  President’s Rule beyond the period during which the proclamation was

in force. There is no such provision relating to the Ordinance promulgated under Article

213. The effect of an Ordinance cannot, therefore, last beyond its life-time. The only

possible situation when this can happen is when any action already completed during the

life of  the ordinance has a permanent effect and is broadly speaking, irreversible in the

sense set out earlier.
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J. Wadhwa:

If the right created by the temporary statute or Ordinance is of enduring character and is

vested in the person, that right cannot be taken away because the statute by which it was

created has expired.

SUMMARY OF THE ARGUMENTS

Submissions of  the Petitioners: Only the first Ordinance No. 32 of  1989 should be

looked at in order to decide the status of  the appellant teachers. Since no inquiry is

contemplated under the first Ordinance, they have automatically become Government

servants. They further contend that all the subsequent Ordinances are illegal/invalid and

must be ignored. That the employees of Sanskrit Schools mentioned in Schedule to the

ordinance 32/89 became government servants on December 16, 1989 when it was

promulgated and they were never divested of that position by any express legislation.

Services of  the teachers and other employees of  these schools were taken over by the

State and under sub-clause 2 of Clause 4 of the Ordinance they were to be paid salaries

on the same pay-scales as admissible to the government employees. Fourth ordinance 24/

90 which sought to change the status of the teachers and non-teachers who had become

government servants by the first Ordinance could not do so and if  the fourth Ordinance

was to be acted upon, the results would be startling.

Submissions of the Respondents: Despite the wording of 1st three ordinances, by

virtue of the 4th Ordinance there was no automatic take-over of the 429 Sanskrit Schools

listed in these Ordinances. By virtue of  the 4th Ordinance and subsequent Ordinances

an investigation was required to the made by the Collector to decide first, whether the

school was in existence or not. The service of  the teaching and non-teaching staff  of  the

429 Sanskrit Schools was not automatically transformed into Government service. A

committee constituted by the State Government was required to examine whether the

concerned teacher was occupying a post which was validly sanctioned, whether the

procedure for his appointment was regular, whether he possessed the qualifications and

experience prescribed for the post and other similar factors. Each of  the persons so approved

had to be absorbed on an individual basis in Government service. His pay and allowances

and other service benefits would be determined by the State at the time of  his absorption.

These enquiries and reports were not complete at time when the last Ordinance expired

on 30th of April, 1992. No Decision and/or steps had been taken by the State Government

to absorb any person employed in these Sanskrit Schools in Government service. Therefore,
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the teachers of Sanskrit Schools as well as the non-teaching staff did not have, at any

time, the status of  a Government servant.

Observations

“It is also for the Legislature to guard itself against the mechanisation of the Executive in

bringing an Ordinance which would be of enduring nature and yet it is not brought before

the Legislature. In the present case, it is quite paradoxical that the Executive, while issuing

successive Ordinances and thus making it to believe that first ordinance would be of

enduring nature, is now claiming that it was of no effect.”
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Naga People’s Movement of  Human Rights v. Union of  India (UOI)

AIR1998SC465, 1998(1) ALD (Cri) 220, JT1997 (9) SC431, 1997(7) SCALE741,

(1998)2SCC109, [1997] Supp5SCR469

Supreme Court of India

Decided On: 27.11.1997

Judges: Hon’ble J.S. Verma, C.J., M.M. Punchhi, S.C. Agrawal, A.S. Anand and S.P.

Bharucha, JJ.

Brief  Facts:

The writ petitions and appeals in the instant case raised common questions relating to the

validity of  the Armed Forces (Special Powers) Act, 1958 (as amended) enacted by

Parliament (the Central Act) and the Assam Disturbed Areas Act, 1955 enacted by the

State Legislature of Assam (the State Act). The State Act was enacted with a view to

make better provision for the suppression of disorder and for restoration and maintenance

of public order in the disturbed areas in Assam. The Central Act was enacted in 1958 to

enable certain special powers to be conferred upon the members of  the armed forces in

the disturbed areas in the State of  Assam and the Union Territory of  Manipur. By Act 7

of 1972 and Act 69 of 1985 the Central Act was amended and it got extended to the

whole of  the State of  Arunachal Pradesh, Assam, Manipur, Meghalya, Mizoram, Nagaland

and Tripura. In Section 3 of  the Central Act, as originally enacted, the power to Issue the

notification was only conferred on the Governor of the State or the Administrator of the

Union Territory. By the Amendment Act of  1972 power to Issue a notification under the

said provision can also be exercised by the Central Government.

 In the Writ Petitions filed under Article 32 of  the Constitution the validity of  the Central

Act and the State Act as well as the notifications issued the said enactments declaring

disturbed areas in the State of  Assam, Manipur and Tripura were challenged. In these writ

petitions allegations have been made regarding infringement of human rights by personnel

of  armed forces in exercise of  the powers conferred by the Central Act.

Issue Involved:

When the matter came before the Hon’ble Supreme Court, the notifications regarding

declaration of disturbed areas had ceased to operate. The allegations involving infringement

of  rights by personnel of  armed forces had been inquired into and action had been taken
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against the persons found to be responsible for such infringements. Therefore the only

questions that survived for consideration in these writ petitions were about the validity

of the provisions of the Central Act and the State Act.

Decision

Act of  1958 does not displace civil power of  State by armed forces of  Union and it only

provides for deployment of  armed forces of  Union in aid of  civil power - Act of  1958

cannot be regarded as colourable legislation or fraud on Constitution of India - Act of

1955 in pith and substance is law in respect of maintenance of public order enacted in

exercise of legislative power and not open to challenge.

Ratio Decidendi:

By the Forty-fourth Amendment the words ‘internal disturbance’ in Article 352 have

been substituted by the words ‘armed rebellion’. The expression ‘internal disturbance’

has a wider connotation than ‘armed rebellion’ in the sense that ‘armed rebellion’ is likely

to pose a threat to the security of the country or a part thereof, while ‘internal disturbance’,

though serious in nature, would not pose a threat to the security of the country or a part

thereof. The intention underlying the substitution of the word ‘internal disturbance’ by

the word ‘armed rebellion’ in Article 352 is to limit the invocation of  the emergency

powers under Article 352 only to more serious situations where there is a threat to the

security of  the country or a part thereof  on account of  war or external aggression or

armed rebellion and to exclude the invocation of  aggression emergency powers in situations

of  internal disturbance which are of  lesser gravity. This has been done because a

proclamation of emergency under Article 352 has serious implications having effect on

the executive as well as the legislative powers of the States as well as the Union. The

consequences of a proclamation of emergency under Article 352 are thus much more

drastic and far reaching and, therefore, the Constitution takes care to provide for certain

safeguards in Article 352 for invoking the said provision. Even if the disturbance is as a

result of  armed rebellion by a section of  the people in those States the disturbance may

not be of such a magnitude as to pose a threat to the security of the country or a part

thereof so as to call for invocation of the emergency powers under Article 352. If the

disturbance caused by armed rebellion does not pose a threat to the security of  the country

and the situation can be handled by deployment of  armed forces of  the Union in the

disturbed area, there appears to be no reason why the drastic power under Article 352

should be invoked.
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There can be a situation arising out of internal disturbance which may justify the issuance

of a proclamation under Article 356 of the Constitution enabling the President to assume

to himself all or any of the functions of the Government of the State. That would depend

on the gravity of the situation arising on account of such internal disturbance and on the

President being satisfied that a situation has arisen where the Government of the State

cannot be carried on in accordance with provisions of the constitution. A proclamation

under Article 356 has serious consequences affecting the executive as well as the legislative

powers of the State concerned. By issuing such a proclamation the President assumes to

himself all or any of the functions of the Government of the State and all or any of the

powers vested in or exercisable by the Governor or any body or authority in the State

other than the Legislature of the State and declares that the powers of the Legislature of

the State shall be exercisable by or under the authority of Parliament. Having regard to

the drastic nature of the consequences flowing from a proclamation under Article 356 it

is required to be approved by both Houses of Parliament within a prescribed period and

it can be continued only with the approval of both Houses of Parliament and it cannot

remain in force for more than three years.

SUMMARY OF THE ARGUMENTS

Submissions of  the Petitioners: To challenge the legislative competence of  the Central

Act, it was contended that the Central Act was, in pith and substance, a law relating to

‘armed rebellion’ and that the subject of  armed rebellion fell within the ambit of  the

emergency powers contained in Part XVIII (Articles 352 to 360) of the Constitution and

that in exercise of its legislative power under Entry 2A of the Union List Parliament had

no power to legislate on the subject of  armed rebellion. It was also urged that Article 352

incorporated certain safeguards which were sought to be bypassed by the Central Act. It

was submitted that since, the circumstances covered by the Central Act and Article 352

were similar, the Central Act was a colourable legislation and a fraud on the Constitution

since it did not incorporate within it constraints similar to those contained in Article 352

which had the effect of limiting its application within stringent limits and enabling a

responsible and effective monitoring of its use and abuse.

Submissions of the Respondents: It was urged that the proclamation of Emergency

under Article 352 had a far reaching consequence and could effect very seriously the

legislative and executive powers of the State and that the power that had been conferred

under the Central Act was of  a very limited nature. Also after the insertion of  “armed
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rebellion” in Article 352 by the Constitution (Forty-fourth Amendment) Act, 1978, a

clear distinction had been drawn between ‘internal disturbance’ and ‘armed rebellion’

and the power under Article 352 could be invoked only when there was a threat to the

security of  India by armed rebellion or war or external aggression and the situation of

internal disturbance would not justify invocation of Article 352. Nor would it justify the

invocation of the drastic provisions of Article 356 by the President. But, at the same

time, the situation would entitle the Union Government to invoke its power and indeed

perform its duties under Article 355.

Observations

“It is, therefore, desirable that the State Government should be consulted and its co-

operation sought while making a declaration. It would be useful to refer to the report of

the Sarkaria Commission on Center-States Relations which has also dealt with this aspect.”
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Emergency Provisions in the Constitution of India

Article 352, the first article in Part XVIII, empowers the President of India to proclaim

emergency in the country or any part thereof if he is satisfied that a grave emergency

exists whereby the security of India or any part thereof is threatened whether by war,

external aggression or armed rebellion. (By the 44th Amendment, the words “armed

rebellion” were substituted in the place of the words “internal disturbance”). Articles

353 and 354 set out the effects of such a proclamation and provide for certain incidental

matters. Article 355, set out hereinbefore, imposes a duty upon the Union to protect the

States against external aggression and armed rebellion and also to ensure that the

government of every State is carried on in accordance with the provisions of the

Constitution. Articles 355, 356 and 357 go together. Article 356 provides for the action

to be taken by the President where he is satisfied that a situation has arisen in which the

government of a State cannot be carried on in accordance with the provisions of the

Constitution by making a proclamation in that behalf, while Article 357 sets out the

powers that can be exercised by the Parliament when a proclamation under Article 356 is

in operation. Articles 358 and 359 deal with suspending of certain fundamental rights

during the period the proclamation under Article 352 is in operation, while Article 360

empowers the President to declare financial emergency in certain situations.

The common thread running through all Articles in Part XVIII relating to emergency

provisions is that the said provisions can be invoked only when there is an emergency and

the emergency is of the nature described therein and not of any other kind. The

Proclamation of emergency under Articles 352, 356 and 360 is further dependent on the

satisfaction of the President with regard to the existence of the relevant conditions

precedent. The duty cast on the Union under Article 355 also arises in the twin conditions

stated therein.

In the case of  exercise of  legislative powers during the President’s Rule under Article

356, however, Article 357(2) provides that any law made in the exercise of the power of

the Legislature of the State by Parliament or the President during the subsistence of the

proclamation shall, after the proclamation has ceased to operate, continue in force until

altered or repealed or amended by a competent Legislature or other authority. This is an

express Constitutional provision which extends the life of laws enacted during the

proclamation of  President’s Rule beyond the period during which the proclamation was

in force.
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Proclamation of Emergency

A Proclamation of Emergency being a very important event affecting public life has also

to be published in any manner known to the modern world and the publication in the

Official Gazette is one such mode. If the Constitution requires that a particular mode of

publication is necessary then such mode must be followed but if there is no mode of

publication prescribed by the Constitution then it must be considered that the Constitution

has left the method of publication to the authority issuing the proclamation in order to

make it known to the members of the public. In the instant case the Proclamations of

Emergency have been published in the Official Gazette.

Article 352

By the Forty-fourth Amendment the words ‘internal disturbance’ in Article 352 have

been substituted by the words ‘armed rebellion’. The expression ‘internal disturbance’

has a wider connotation than ‘armed rebellion’ in the sense that ‘armed rebellion’ is likely

to pose a threat to the security of the country or a part thereof, while ‘internal disturbance’,

though serious in nature, would not pose a threat to the security of the country or a part

thereof. The intention underlying the substitution of the word ‘internal disturbance’ by

the word ‘armed rebellion’ in Article 352 is to limit the invocation of  the emergency

powers under Article 352 only to more serious situations where there is a threat to the

security of  the country or a part thereof  on account of  war or external aggression or

armed rebellion and to exclude the invocation of  aggression emergency powers in situations

of  internal disturbance which are of  lesser gravity. This has been done because a

proclamation of emergency under Article 352 has serious implications having effect on

the executive as well as the legislative powers of the States as well as the Union. The

consequences of a proclamation of emergency under Article 352 are thus much more

drastic and far reaching and, therefore, the Constitution takes care to provide for certain

safeguards in Article 352 for invoking the said provision. Even if the disturbance is as a

result of  armed rebellion by a section of  the people in those States the disturbance may

not be of such a magnitude as to pose a threat to the security of the country or a part

thereof so as to call for invocation of the emergency powers under Article 352. If the

disturbance caused by armed rebellion does not pose a threat to the security of  the country

and the situation can be handled by deployment of  armed forces of  the Union in the

disturbed area, there appears to be no reason why the drastic power under Article 352

should be invoked.
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There can be a situation arising out of internal disturbance which may justify the issuance

of a proclamation under Article 356 of the Constitution enabling the President to assume

to himself all or any of the functions of the Government of the State. That would depend

on the gravity of the situation arising on account of such internal disturbance and on the

President being satisfied that a situation has arisen where the Government of the State

cannot be carried on in accordance with provisions of the constitution. A proclamation

under Article 356 has serious consequences affecting the executive as well as the legislative

powers of the State concerned. By issuing such a proclamation the President assumes to

himself all or any of the functions of the Government of the State and all or any of the

powers vested in or exercisable by the Governor or any body or authority in the State

other than the Legislature of the State and declares that the powers of the Legislature of

the State shall be exercisable by or under the authority of Parliament. Having regard to

the drastic nature of the consequences flowing from a proclamation under Article 356 it

is required to be approved by both Houses of Parliament within a prescribed period and

it can be continued only with the approval of both Houses of Parliament and it cannot

remain in force for more than three years.

Article 356 and Judicial Review

It would thus appear that in S.R. Bommai, though all the learned Judges have held that

the exercise of power under Article 356(1) is subject to judicial review but in the matter

of justiciability of the satisfaction of the President, the view of the majority (Pandian,

Ahmadi, Verma, Agrawal, Yogeshwar Dayal and Jeevan Reddy, JJ.) is that the principles

evolved in Barium Chemicals, 1966, for adjudging the validity of an action based on the

subjective satisfaction of  the authority created by statute do not, in their entirety, apply

to the exercise of a constitutional power under Article 356. On the basis of the judgment

of  Jeevan Reddy, J., which takes a narrower view than that taken by Sawant, J., it can be

said that the view of the majority (Pandian, Kuldip Singh, Sawant, Agrawal and Jeevan

Reddy JJ.) is that:

(i) the satisfaction of the President while making a Proclamation under Article

356(1) is justiciable;

(ii) it would be open to challenge on the ground of mala fides or being based

wholly on extraneous and/or irrelevant grounds;

(iii) even if some of the materials on which the action is taken is found to be

irrelevant, the Court would still not interfere so long as there is some relevant

material sustaining the action;
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(iv) the truth or correctness of  the material cannot be questioned by the Court nor

will it go into the adequacy of the material and it will also not substitute its

opinion for that of the President;

(v) the ground of mala fides takes in inter alia situations where the Proclamation

is found to be a clear case of abuse of power or what is sometimes called

fraud on power;

(vi) the Court will not lightly presume abuse or misuse of power and will make

allowance for the fact that the President and the Union Council of Ministers

are the best judge of the situation and that they are also in possession of

information and material and that the Constitution has trusted their judgment

in the matter; and

(vii) this does not mean that the President and the Council of Ministers are the

final arbiters in the matter or that their opinion is conclusive.

If  political party with support of  other political party stakes claim to form government

and satisfies the Governor about its majority to form stable government, Governor cannot

refuse formation of  Government and override the majority claim because of  his subjective

assessment that majority was cobbled by illegal and unethical means. Grounds of  mal-

administration by State Government enjoying majority is not available for invoking power

under Article 356.

Governor is not answerable to any Court for the exercise and performance of  the powers

and duties of his office or for any act done or purporting to be done by him in the exercise

and performance of  those powers and duties. Immunity granted by Article 361(1) does

not, however, take away the power of the Court to examine the validity of the action

including on the ground of  mala fides.
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Rameshwar Prasad & Ors. v. Union of  India & Anr., (2005) 7 SCC 625

07/10/2005

Y.K. Sabharwal,K.G. Balakrishnan,B.N. Agrawal,Ashok Bhan Arijit Pasayat

Brief  Facts:

The General Elections to the Legislative Assembly of Bihar were held in the month of

February 2005. The Election Commission of  India, in pursuance of  Section 73 of  the

Representation of  the People Act, 1951 in terms of  Notification dated 4th March, 2005

notified the names of  the elected members.

However as no party or coalition of the parties was in a position to secure 122 seats so as

to have majority in the Assembly, the Governor of  Bihar made a report dated 6th March,

2005 to the President of  India, whereupon in terms of  Notification G.S.R.162(E) dated

7th March, 2005, Issued in exercise of powers under Article 356 of the Constitution of

India, the State was brought under President’s Rule and the Assembly was kept in suspended

animation. By another Notification G.S.R.163(E) of  the same date, 7th March, 2005, it

was notified that all powers which have been assumed by the President of India, shall,

subject to the superintendence direction and control of the President, be exercisable also

by the Governor of the State. The Presidential Proclamation dated 7th March, 2005 was

approved by the Lok Sabha at its sitting held on 19th March, 2005 and Rajya Sabha at its

sitting held on 21st March, 2005.

Decision

Keeping in view the questions involved, the pronouncement of judgment with detailed

reasons is likely to take some time and, therefore, at this stage, we are pronouncing this

brief  order as the order of  the court to be followed by detailed reasons later.

The Proclamation dated 23rd May, 2005 dissolving the Legislative Assembly of  the State

of Bihar is unconstitutional-Despite unconstitutionality of the impugned Proclamation,

but having regard to the facts and circumstances of the case, the present is not a case

where in exercise of  discretionary jurisdiction the status quo ante deserves to be ordered

to restore the Legislative Assembly as it stood on the date of Proclamation dated 7th

March, 2005 whereunder it was kept under suspended animation-Detailed reasons would

follow.
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SUMMARY OF THE ARGUMENTS

These writ petitions have been filed challenging constitutional validity of the aforesaid

Proclamation dated 23rd May, 2005. Elaborate submissions in support of  the challenge

to the impugned action of dismissing the assembly were made. The State of Bihar also

made elaborate submissions supporting the impugned Proclamation dated 23rd May, 2005.



Report of the Commission on Centre-State Relations

72

Rameshwar Prasad and Ors. (VI) v. Union of  India (UOI) and Anr.

Supreme Court of India

Decided On: 24.01.2006

Equivalent Citation: AIR2006SC980, 2006(3)CTC209, JT2006(1)SC457,

(2006)2MLJ67(SC), 2006(1)SCALE385, (2006)2SCC1

Hon’ble J. Y.K. Sabharwal, C.J., B.N. Agarwal, Ashok Bhan, Arijit Pasayat and K.G.

Balakrishnan, JJ.

Brief  Facts:

The challenge in these petitions was to the constitutional validity of Notification dated

23rd May, 2005 ordering dissolution of  the Legislative Assembly of  the State of  Bihar. It

was a unique case. The case is of its own kind where before even the first meeting of the

Legislative Assembly, its dissolution had been ordered on the ground that attempts are

being made to cobble a majority by illegal means and lay claim to form the Government

in the State and if these attempts continue, it would amount to tampering with

constitutional provisions. One of  the questions of  far reaching consequence that arises is

whether the dissolution of Assembly under Article 356(1) of the Constitution of India

can be ordered to prevent the staking of claim by a political party on the ground that the

majority has been obtained by illegal means. Election to the State of  Bihar was notified

by the Election Commission on 17th December, 2004. On 4th March, 2005, Notification

was Issued by the Election Commission in pursuance of Section 73 of Representation of

People Act, 1951 (for short ‘the RP Act, 1951’) duly notifying the names of the members

elected for all the constituencies along with party affiliation.

Since no political party was in a position to form a Government, a notification was issued

on 7th March, 2005 under Article 356 of  the Constitution imposing President’s rule over

the State of Bihar and the Assembly was kept in suspended animation. Another notification

of the same date was also I ssued, inter alia, stating that the powers exercisable by the

President shall, subject to the superintendence, direction and control of the President be

exercisable also by the Governor of  Bihar. Governor of  Bihar sent a report on 27th April,

2005 to the President of India, inter alia, stating that the newspaper reports and other

reports gathered through meeting with various party functionaries/leaders and also

intelligence reports received, indicated a trend to gain over elected representatives of the
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people and various elements within the party and also outside the party being approached

through various allurements like money, caste, posts etc., which was a disturbing feature.

According to the said report, the situation was fast approaching a scenario wherein if the

trend is not arrested immediately the consequent political instability will further give rise

to horse trading being practiced by various political parties/groups trying to allure elected

MLAs. That it would not be possible to contain the situation without giving the people

another opportunity to give their mandate through a fresh poll. The report is reproduced

below in its entirety. After due process the Presidential notification was Issued formally

at 1430 hrs. (IST) on 23rd May, 2005 dissolving the Bihar Assembly which has been

impugned in these writ petitions.

Challenging proclamation dated 23rd May, 2005 issued under Article 356 of  the Constitution

ordering dissolution of  Bihar Legislative Assembly, petitioners have also prayed for

restoration of  Election Commission notification dated 4th May, 2005 issued under Section

73 of the RP Act of 1951.

Issue Involved:

(1) Is it permissible to dissolve the Legislative Assembly under Article 174(2)(b)

of the Constitution without its first meeting taking place?

(2) Whether the proclamation dated 23rd May, 2005 dissolving the Assembly of

Bihar is illegal and unconstitutional?

(3) If  the answer to the aforesaid question is in affirmative, is it necessary to

direct status quo ante as on 7th March, 2005 or 4th March, 2005?

(4) What is the scope of Article 361 granting immunity to the Governor?

Decisison

When the notification dated 23rd May 2005 is declared as invalid, status quo ante cannot

be directed to be maintained as on 7th March, 2005 or 4th March, 2005 for the larger

public interest, keeping in view the ground realities and taking a pragmatic view. As a

result of the impugned Proclamation, the Election Commission of India had announced

election which had reached on an advanced stage. The court permitted the completion of

the ongoing election process with the fond hope that the electorate may again not give

fractured verdict and may give a clear majority to one or other political party.

We find no escape from the conclusion that the grounds stated and material supplied in

the reports of the Governor are neither irrelevant nor vague, that the reasons disclosed
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bear a reasonable nexus with the exercise of the particular power and hence the satisfaction

of the President must be treated as conclusive, and that there is no scope at all for a

finding that the action of the President is in flagrant violation of the very words of

Article 356(1)(Para 101).

Ratio Decidendi:

If  political party with support of  other political party stakes claim to form government

and satisfies the Governor about its majority to form stable Government, Governor cannot

refuse formation of  Government and override the majority claim because of  his subjective

assessment that majority was cobbled by illegal and unethical means. Grounds of  mal-

administration by State Government enjoying majority is not available for invoking power

under Article 356. Hence, impugned proclamation was unconstitutional.

Governor is not answerable to any Court for the exercise and performance of  the powers

and duties of his office or for any act done or purporting to be done by him in the exercise

and performance of  those powers and duties. Immunity granted by Article 361(1) does

not, however, take away the power of the Court to examine the validity of the action

including on the ground of  mala fides.

SUMMARY OF THE ARGUMENTS

Submissions of the Petitioners: The notification dissolving the Assembly is illegal as it

is based on the reports of the Governor which suffered from serious legal and factual

infirmities and are tainted with pervasive mala fides which is evident from the record. It

is contended that the object of the reports of the Governor was to prevent political party

led by Mr. Nitish Kumar to form the Government. The submission is that such being the

object, the consequent notification of  dissolution accepting the recommendation deserves

to be annulled.

Submissions of the Respondents: the report of the Governor itself is the material and

that it is not permissible within the scope of  judicial review to go into the material on

which the report of the Governor may be based and the question whether the same was

duly verified by the Governor or not. In the present case, we have nothing except the

reports of  the Governor. In absence of  the relevant material much less due verification,

the report of  the Governor has to be treated as the personal ipse dixit of  the Governor.

The drastic and extreme action under Article 356 cannot be justified on mere ipse dixit,

suspicion, whims and fancies of  the Governor. This Court cannot remain a silent spectator
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watching the subversion of the Constitution. It is to be remembered that this Court is the

sentinel on the qui vive. In the facts and circumstances of this case, the Governor may be

main player, but Council of Ministers should have verified facts stated in the report of

the Governor before hurriedly accepting it as a gospel truth as to what Governor stated.

Clearly, the Governor has mislead the Council of  Ministers which lead to aid and advice

being given by the Council of Ministers to the President leading to the Issue of the

impugned Proclamation.

Observations

Per J. Y.K. Sabharwal, C.J.

We are afraid that resort to action under Article 356(1) under the aforesaid or similar

eventualities would be clearly impermissible. These are not the matters of  perception or

of the inference being drawn and assumptions being made on the basis whereof it could

be argued that there are no judicial manageable standards and, therefore, the Court must

keep its hands off  from examining these matters in its power of  judicial review. In fact,

these matters, particularly without very cogent material, are outside the purview of  the

constitutional functionary for coming to the conclusion that a situation has arisen in

which the Government of the State cannot be carried on in accordance with the provisions

of the Constitution.
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S.R. Bommai and others etc. v. Union of  India and others etc.

AIR1994SC1918, JT1994(2)SC215, 1994(2)SCALE37, (1994)3SCC1, [1994]2SCR644

Supreme Court of India

Decided On: 11.03.1994

Hon’ble S. Ratnavel Pandian, A.M. Ahmadi, Kuldip Singh, J.S. Verma, P.B. Sawant, K.

Ramaswamy, S.C. Agrawal, Yogeshwar Dayal and B.P. Jeevan Reddy, JJ.

Brief  Facts:

On March 5, 1985 elections held to the Karnataka State Legislative Assembly and the

Janta Dal won 139 seats out of 225 seats and the Congress Party was the next largest

party securing 66 seats. Sri R.K. Hedge was elected as the leader of  Janta Dal and became

the Chief  Minister. Due to his resignation on August 12, 1988, Sri S.R. Bhommai’s was

elected as leader of  the party and became the Chief  Minister. As on February 1, 1989 the

strength of Janta Dal was 111 and the Congress was 65 and Janta Party was 27, apart

from others. On April 15, 1989 his expanding the Ministry caused dissatisfaction to some

of  the aspirants. One Kalyan Molakery and others defected form Janta Dal and he wrote

letters on April 17 and 18, 1989 to the Governor enclosing the letters of 19 others

expressing want of confidence in Sri Bhommai. On April 19, 1989 the Governor of

Karnataka sent a report to the President. On April 20, 1989, 7 out of  19 M.L.A’s that

supported Kalyan Molakery, wrote to the Governor that their signatures were obtained

by misrepresentation and reaffirmed their support to Sri Bommai. On the same day the

cabinet also decided to convene the Assembly session on April 27, 1989 at 3.30 P.M. to

obtain vote of confidence and Sri Bommai met the Governor and requested him, to allow

floor test to prove his majority and he was prepared even to advance the date of the

session. In this scenario the Governor sent his second report to the President and exercising

the power under Article 356 the President Issued proclamation, dismissed Bhommai

Government and dissolved the Assembly on April 21, 1989 and assumed the administration

of the State of Karnataka. When a writ petition was filed on April 26, 1989, a special

bench of three Judges of the High Court of Karnataka dismissed the writ petition. Thus

this appeal by special leave. Similar Presidential proclamations were also issued during

December 6, 1992 to Dec 15, 1992 in Uttar Pradesh, Himachal Pradesh, Madhya Pradesh

and Rajasthan.
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Issue Involved:

The crucial question that falls for consideration in all these matters is whether the President

has unfettered powers to Issue Proclamation under Article 356(1) of the Constitution. (a)

Is the Proclamation amenable to judicial review? (b) If yes, what is the scope of the

judicial review in this respect? and (c) What is the meaning of the expression “a situation

has arisen in which the Government of the State cannot be carried on in accordance with

the provisions of this Constitution” used in Article 356(1)?

 Decision

It would thus appear that in S.R. Bommai, though all the learned Judges have held that

the exercise of power under Article 356(1) is subject to judicial review but in the matter

of justiciability of the satisfaction of the President, the view of the majority (Pandian,

Ahmadi, Verma, Agrawal, Yogeshwar Dayal and Jeevan Reddy, JJ.) is that the principles

evolved in Barium Chemicals, (Supra) for adjudging the validity of an action based on the

subjective satisfaction of  the authority created by statute do not, in their entirety, apply

to the exercise of a constitutional power under Article 356. On the basis of the judgment

of  Jeevan Reddy, J., which takes a narrower view than that taken by Sawant, J., it can be

said that the view of the majority (Pandian, Kuldip Singh, Sawant, Agrawal and Jeevan

Reddy JJ.) is that:

1) the satisfaction of the President while making a Proclamation under Article

356(1) is justiciable;

2) it would be open to challenge on the ground of mala fides or being based

wholly on extraneous and/or irrelevant grounds;

3) even if some of the materials on which the action is taken is found to be

irrelevant, the Court would still not interfere so long as there is some relevant

material sustaining the action;

4) the truth or correctness of  the material cannot be questioned by the Court nor

will it go into the adequacy of the material and it will also not substitute its

opinion for that of the President;

5) the ground of mala fides takes in inter alia situations where the Proclamation

is found to be a clear case of abuse of power or what is sometimes called

fraud on power;
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6) the Court will not lightly presume abuse or misuse of power and will make

allowance for the fact that the President and the Union Council of Ministers

are the best judge of the situation and that they are also in possession of

information and material and that the Constitution has trusted their judgment

in the matter: and

7) this does not mean that the President and the Council of Ministers are the

final arbiters in the matter or that their opinion is conclusive.

8) As to the bar to an inquiry by the Court imposed under Article 74(2) of the

Constitution, the said bar under Article 74(2) is confined to the advice tendered

by the Council of Ministers to the President and it does not extend to the

material on the basis of which the advice was tendered and, therefore Article

74(2) does not bar the production of the material on which the advice of the

Council of Ministers is based. This is, however, subject to the right to claim

privilege against the production of the said material under Section 123 of the

Evidence Act.

Ratio Decidendi:

In S.R. Bommai differing views were expressed by the learned Judges on the scope and

extent of the judicial review and justiciability of the action taken by the President in

exercise of power conferred under Article 356(1) can be discussed as follows:

Sawant J., speaking for himself and Kuldip Singh J.,

Referring to the expression “if the President...is satisfied” in Article 356(1) the learned

Judge said: “Hence, it is not the personal whim, wish, view or opinion or the ipse dixit of

the President de hors the materials but a legitimate inference drawn from the material

placed before him which is relevant for the purpose. In other words, the President has to

be convinced of  or has to have sufficient proof  of  information with regard to or has to be

free from doubt or uncertainty about the state of things indicating that the situation in

question has arisen. Although, therefore, the sufficiency or otherwise of the material

cannot be questioned, the legitimacy of inference drawn from such material is certainly

open to judicial review.” (p. 103) (of  SCC) (at p. 3018 of  AIR). “Many of  the parameters

of judicial review developed in the field of administrative law are not antithetical to the

field of constitutional law and they can equally apply to the domain covered by the

constitutional law.” (p. 94 of  SCC): (at p. 3009 of  AIR). The learned Judge has applied

the tests laid down by this Court in Barium Chemicals Ltd. v. Company Law Board, (AIR 1967

SC 295).
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“The material on the basis of which the advice is given by the Council of Ministers and

the President forms his satisfaction has to be scrutinised by Court within the acknowledged

parameters of  judicial review, viz.., illegality, irrationality and mala fides.” (p. 112) (of

SCC): (at p. 3027 of  AIR).

Jeevan Reddy J., speaking for himself  and Agrawal J.,

After pointing out that Barium Chemicals, (AIR 1967 SC 295) is a Decision concerning

subjective satisfaction of an authority created by a statute, the learned Judge has held

that the principles enshrined in the Barium Chemicals, (AIR 1967 SC 295) case “cannot

ipso facto be extended to the exercise of constitutional power under Article 356 of the

Constitution” and that “having regard to the fact that this is a high constitutional power

exercised by the highest constitutional functionary in the Nation, it may not be appropriate

to adopt the tests applicable in the case of action taken by statutory or administrative

authorities nor, at any rate, in the entirety.”(p. 267) (of  SCC): (at pp. 3186-87 of  AIR). He

preferred to adopt the formulation that “if  a proclamation is found to be mala fide or is

found to be based wholly on extraneous or irrelevant grounds, it is liable to be struck

down.” (p. 268) (of  SCC): (at p. 3187 of  AIR).

The learned Judge has observed: “The truth or correctness of  the material cannot be

questioned by the Court nor will it go into the adequacy of the material. It will also not

substitute its opinion for that of the President. Even if some of the material on which the

action is taken is found to be irrelevant, the Court would still not interfere so long as there

is some relevant material sustaining the action. The ground of mala fides takes in inter alia

situations where the Proclamation is found to be a clear case of abuse of power, or what

is sometimes called fraud on power - cases where this power is invoked for achieving

oblique ends.” (p. 268) (of  SCC): (at p. 3187 of  AIR). “The Court will not lightly presume

abuse or misuse. The Court would, as it should, tread wearily, making allowance for the

fact that the President and the Union Council of Ministers are the best judges of the

situations, that they alone are in possession of  information and material - sensitive in

nature sometimes - and that the Constitution has trusted their judgment in the matter.

But all this does not mean that the President and Union Council of Ministers are the final

arbiters in the matter or that that their opinion is conclusive.” (pp. 268-269) (of  SCC): (at

p. 3188 of  AIR). Pandian J. expressed his agreement with the judgment of  Jeevan ReddyJ.
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Ahmadi, J. (the learned Chief  Justice as he then was),

While expressing his agreement with the view expressed in the State of Rajasthan, 1977,

held that a Proclamation Issued under Article 356(1) of the Constitution can be challenged

on the limited ground that the action is mala fide or ultra vires Article 356 itself and has

held that the test laid down in Barium Chemicals, (supra) and subsequent Decisions for

adjudging the validity of administrative action can have no application for testing the

satisfaction of  the President under Article 356. (p. 82) (of  SCC): (at p. 2997 of  AIR).

Verma, J., speaking for himself  and Yogeshwar Dayal, J.

Proclamation under Article 356 is subject to judicial review the area of justiciability is

narrow. The test for adjudging the validity of  an administrative action and the grounds of

its invalidity indicated in Barium Chemicals, 1966 and other cases of that category have

no application for testing and invalidating a Proclamation Issued under Article 356, the

learned Judge has said that the grounds of invalidity are those mentioned in State of

Rajasthan, 1977 (supra), (p. 85) (of  SCC): (at pp. 3000-01 of  AIR).

K. Ramaswamy, J.(Dissenting)

“The Decision can be tested on the ground of legal mala fides, or high irrationality in the

exercise of the discretion to Issue Presidential Proclamation and the traditional parameters

of  judicial review, therefore, cannot be extended to the area of  exceptional and

extraordinary power exercised under Article 356.” The learned Judge has also held that

the “doctrine of proportionality cannot be extended to the power exercised under Article

356.” (p. 209 of  SCC): (at p. 3127 of  AIR).

SUMMARY OF THE ARGUMENTS

Submission of  the Petitioners: Power of  the President under Article 356 is not unfettered

nor unlimited; its exercise is dependent upon the existence of the objective fact, namely

a situation has arisen in which the Govt. of the State cannot be carried on in accordance

with the provisions of the Constitution. This condition precedent is sine quo non to

exercise the power and issuance of the proclamation under Article 356. The proclamation

must set forth the grounds and reasons for reaching the satisfaction supported with the

materials or the gist of the events in support thereof. The grounds and reasons should be

cogent and credible and must bear proximate nexus to the exercise of the power under

Article 356. The break down of the constitutional machinery is generally capable of
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objective determination. The power under Article 356 cannot be exercised on the basis

of the report of the Governor or otherwise of an inefficient or malfunctioning of the

Government or mere violation of  some provisions of  the constitutions. It could be exercised

only when the Govt. misuses its power contrary to the basic scheme and purpose of the

Constitution or for its inability to discharge its basic constitutional duties and functions

due to political or economic crises which have led to completely paralysing the State

administration.

 Submission of the Respondents: Having regard to the nature of the function, the high

constitutional status of the authority in whom the power is vested and the exigencies in

which the said action is taken, the Court ought not to go into the question of the

advisability of the action or into the adequacy of the material on which it is based. There

is difference in the nature and scope of the power of judicial review in the administrative

law and the constitutional law. While in the field of  administrative law, the Court’s power

extends to legal control of public authorities in exercise of their statutory power and

therefore not only to preventing excess and abuse of power but also to irregular exercise

of power, the scope of judicial review in the constitutional law extends only to preventing

actions which are unconstitutional or ultra vires the Constitution. The areas where the

judicial power, therefore can operate are limited and pertain to the domain where the

actions of the Executive or the legislation enacted infringe the scheme of the division of

power between the Executive, the Legislature and the judiciary or the distribution of

powers between the States and the center. The judicial power has no scope in constitutional

law beyond examining the said infringements. Likewise, the doctrine of  proportionality

or unreasonableness has no play in constitutional law and the executive action and

legislation cannot be examined and interfered with on the anvil of the said doctrine.
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SUMMARY OF THE ARGUMENTS of  the Gujarat Dissolution of  Assembly Case

(2002) 8 SCC 237

AIR2003SC87

Decided On: 28.10.2002

Supreme Court

Hon’ble J. B.N.Kirpal, C.J., V.N. Khare, Arijit Pasayat, Ashok Bhan, K.G. Balakrishnan,

JJ.

Brief  Facts:

Article 174 of the Constitution of India provides that a State Legislature has to mandatorily

meet once every six months in other words the difference between two meetings cannot

be more than six months. A peculiar situation arose in Gujarat. The term of  the assembly

was to expire on 18-3-2003. However, on 19-7-2002 on the advice of the Chief Minister,

the Governor of  Gujarat dissolved the Legislative Assembly. The last sitting of  the dissolved

Legislative Assembly was held on 3-4-2002 and as per Article 174 the gap between two

meetings of legislative assembly could not be more than six months and hence it was

necessary that the next meeting of legislative assembly be held on or before 03-10-2002.

This could only be possible if the elections were held within 6 months and a new legislative

assembly was constituted on or before 3-10-2002. But the Election Commission by an

order declared that it was not possible for it to conduct elections before 3-10-2002. The

Election Commission in the said order also took a stand that violation of Article 174

could be avoided by invoking Article 356 and imposing president’s rule. Thus due to the

inability of the Election Commission to conduct elections and constitute a new legislative

assembly the provision of Article 174 would be violated.

Issue Involved:

It is in the above context that the president referred three questions to Supreme Court

under Article 143 of the Constitution:

(i) Is Article 174 subject to the Decision of the Election Commission of India

under Article 324 as to the schedule of elections of the Assembly?

(Article 324 being the power of Election Commission to superintend, direct

and control elections and thus to prepare the schedule for elections)
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(ii) Can the Election Commission of India frame a schedule for the elections to

an Assembly on the premise that any infraction of the mandate of Article 174

would be remedied by a resort to Article 356 by the President?(Article 356

being the provision in case of failure of constitutional machinery in states i.e.

imposition of  president’s rule)

(iii)  Is the Election Commission of India under a duty to carry out the mandate

of Article 174 of the Constitution, by drawing upon all the requisite resources

of the Union and the State to ensure free and fair elections?

Decision

After a detailed analysis the court held that Article 174 (1) did not apply to a dissolved

assembly and it is only for the purpose of providing the frequencies of sessions of existing

State Legislature. Article 174, it was further held, was mandatory only for live and existing

legislative assembly and was not intended to provide any period of limitation for holding

elections for constituting a new House of the People or Legislative Assembly in the event

of their premature dissolution.

The Court pointed out that there was no provision expressly providing for any period of

limitation for constituting a fresh Legislative Assembly on the premature dissolution of

the previous Legislative Assembly. However, in view of  the scheme of  the Constitution

and the Representation of the People Act, the elections should be held within six months

for constituting Legislative Assembly from the date of dissolution of the Legislative

Assembly.

It was held that so far as the framing of the schedule or calendar for election of the

Legislative Assembly is concerned, the same is in the exclusive domain of the Election

Commission, which is not subject to any law framed by Parliament. Parliament is

empowered to frame law as regards conduct of elections but conducting elections is the

sole responsibility of the Election Commission as per Article 324.

Ratio Decidendi:

In view of the above discussion the court answered the questions in the following manner

(i) Is Article 174 subject to the Decision of the Election Commission of India under

Article 324 as to the schedule of elections of the Assembly?
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Article 174 is mandatory only for live and existing assembly but does not apply to dissolved

assembly hence it does not prescribe any outer limit of  6 months for holding elections.

Article 174 thus does not relate to elections. On the other hand Article 324 gives exclusive

power to election commission to direct and conduct elections after dissolution of  assembly.

Hence both Articles operate on different fields and the question of one yielding to the

other does not arise.

In other words because of  Article 174 the Election Commission’s power under Article

324 is not restricted in the sense that the Election Commission has to mandatorily conduct

elections within 6 months, nor does the requirement of Article 174 that the legislative

assembly has to meet once every 6 months hampered down owing to Article 324. The

two Articles operate in separate fields Article 174 does not apply to elections or dissolved

assemblies. While Article 324 does not apply to existing assemblies and comes into play

only after assembly is dissolved.

(ii) Can the Election Commission of India frame a schedule for the elections to an

Assembly on the premise that any infraction of the mandate of Article 174 would be

remedied by a resort to Article 356 by the President?

Since Article 174 does not relate to dissolved assembly the question of invoking Article

356 to meet the requirement of the Article 174 does not arise. Moreover, the court

observed that merely because the requirements of  Article 174 are not met will not be a

ground to invoke Article 356 as Article 356 comes into play only in case of failure of

constitutional machinery but when the assembly is dissolved there is no failure of

constitutional machinery.

(Note: the court did not find the question to be relevant on account of an affidavit

submitted by the election commission stating that invoking of Article 356 in order to

meet the requirements of  Article 174 was only a suggestion and the Election Commission

had only provided an alternative to the problem posed. EC was not serious about actually

invoking the same)

SUMMARY OF THE ARGUMENTS

Submissions of the Petitioners: The counsels contending that Article 174 is not subject

to the Decision of  Election commission contended that the Article 174 was mandatory.

Article 174 (1) was applicable to dissolved assembly and whenever an assembly is dissolved

prematurely the Election Commission has to fix a calendar for elections within the time
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mandated by Article 174 (1). It was also argued that merely because the Article cannot be

complied with does not mean that it is not mandatory.

Submission of the Respondents: The counsel for the opposite side argued that Article

174(1) is neither applicable to the dissolved Assembly nor does it provide any period of

limitation of six months for holding fresh election in the event of a premature dissolution

of  the Legislative Assembly.
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FORESTS

List of the Cases

1. SAMATHA v. STATE OF A.P. AND ORS. AIR 1997 SC 3297,

Analytical Summary of  the Arguments

The State Government may at times buckle under the pressure of dominant groups and

may take Decisions, which may prove detrimental to the environment of the region. And

forests being the very lungs of  the country, there importance cannot be undermined. As

such the Forest Conservation Act was enacted, the object being to prevent any further

deforestation which causes ecological imbalance and leads to environmental degradation.

It is, therefore, felt necessary for the State Government to obtain prior permission of  the

Central Government for (1) de-reservation of  forest; and (2) the use of  forest land for

non-forest purpose. The prior approval of the Central Government, therefore, is a condition

precedent for such permission.
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Summary Of  The Arguments of  the Cases

SAMATHA v. STATE OF A.P. AND ORS.

AIR1997SC3297, JT1997(6)SC449, 1997(4)SCALE746, (1997)8SCC191,

[1997]Supp2SCR305

DATE OF DECISION 11.07.1997

HON’BLE JUDGES

K. Ramaswamy, S.Saghir Ahmed and G.B. Pattanaik, JJ.

Brief  Facts:

Borra reserved forest area along with its environs consisting of  14 villages, was a Notified

scheduled area in Ananthagiri Mandal of Visakhapatnam District of Andhra Pradesh.

The State Government granted mining leases in this area to several non-tribal persons.

Ananthagiri Mandal in which the mining areas are situated, is within the scheduled area.

The tribal people from tribal groups are inhabiting therein. The appellant-Society claiming

to protect the interests and life of  the Scheduled Tribes in the area, filed the writ petitions

questioning the power of the Government to grant mining leases in favour of non tribals

in the scheduled area, in violation of the Regulation which prohibits transfer of any land

in scheduled area to a non-tribal.

These appeals were directed to resolve mutually inconsistent law adumbrated by two

Division Benches of  Andhra Pradesh High Court. The appeals arising from S.L.P. (C) No.

17080-81/95 were filed against the judgment passed on April 28, 1995 in Writ Petition

Nos. 9513/93 and 7725/94 (reported in 1996 AIHC 316 (Andh Pra)) in which the

Division Bench had held that the Andhra Pradesh Scheduled Area Land Transfer

Regulation (1 of 1959), as amended by Regulation 2 of 1970(for short, the ‘Regulation’)

and the Mining Act (67 of 1957) did not prohibit grant of mining leases of Government

land in the scheduled area to the non-tribals. The Forest Conservation Act, 1980 (for

short, the ‘FC Act’) did not apply to the renewals. The Andhra Pradesh Forest Act, 1967

also did not apply to the renewal of  the leases. It, accordingly, dismissed the writ petitions

filed by the appellant challenging the power of the Government to transfer the Government

land situated in the tribal area to the non-tribals for mining purpose. In the appeal arising

from S.L.P. (C) No. 21457 of  1993 filed by Hyderabad Abrasives and Minerals, another



Report of the Commission on Centre-State Relations

88

Division Bench, earlier had taken dramatically the opposite view and held that mining

leases are illegal. Any lease to the non-tribals even of a Government land situated in

scheduled area is in violation of  Section 3 and so is void. Equally, it held that a mining

lease in a forest area for non-forest purpose or renewal thereof, without prior approval of

the Central Government, is in violation of  Section 2 of  the FC Act. Accordingly, the

Division Bench directed the Government to prohibit mining operations in scheduled area

except that the mines stacked on the surface be permitted to be removed after obtaining

proper permits. This Decision, though earlier in point of  time, was not brought to the

notice of later Bench mentioned above.

Issue Involved:

Whether the Regulation would apply to transfer of Government land to a non-tribal?;

whether the Government can grant mining lease of the lands situated in scheduled area

to a non-tribal?; whether the leases are in violation of Section 2 of the FC Act?; and

whether the leases are in violation of Environment Protection Act, 1986 (for short, the

‘EP Act’)?

Decision

 It is seen from the evidence that the mining leases were granted by the State Government

or were transferred and retransferred with the sanction of the State Government from

private individuals to juristic persons, the partnership firms or companies. The lands with

mining area are situated either in the reserved forest or forest land or within the scheduled

area. Therefore, all the mining leases or renewals thereof are in violation of the Fifth

Schedule. Equally, mining leases/renewals of  mining leases by the, State Government

are in violation of  Regulation 3(1)(a) read with Section 3(2) of  the Regulation and F.C.

Act. Therefore, they are all void.

Ratio Decidendi:

Before granting leases, it would be obligatory for the State Government to obtain

concurrence of the Central Government which would, for this purpose constitute a Sub-

Committee consisting of  the Prime Minister of  India, Union Minister for Welfare, Union

Minister for Environment so that the State’s policy would be consistent with the policy

of the nation as a whole.
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SUMMARY OF THE ARGUMENTS

Submissions on behalf of the appellants: In view of the embargo contained in Section

2 of  the Conservation Act prior permission of  Central Government not having been

obtained the mining activities within the forest area cannot be permitted to be continued.

In relation to the provisions of the Environment Protection Act, the Central Government

is under a statutory duty to protect the environment and co-ordinate the activities of the

State Government under the Environment Protection Act of 1986 and such statutory

obligation not having been discharged by the Central Government and the mining activities

within the schedule are a being hazardous to human health this Court should compel the

Union Government to perform its statutory obligation.

Submissions on behalf of the Respondents: Respondents did not dispute the

proposition that the expression ‘forest land’ in the Conservation Act should be given

wider meaning and that mining activities over the forest land cannot continue unless

prior approval of the Central Government has been obtained in accordance with Section

2 of  the Conservation Act.

Observations

K. Ramaswamy, J. (S. Saghir Ahmad, J. (Concurred with K. Ramaswamy, J.))

The FC Act; as amended by 1988 Act was enacted to check deforestation and conservation

of forest. Sub-section (2) with a non obstante clause on deforestation of forest or use of

forest land for non-forest purposes; regulates the forest and provides that notwithstanding

any other law for the time being in force in the State, no State Government or other

authority shall make, except with prior approval of the Central Government, (i) any order

directing that any reserved forest or any portion thereof  shall cease to be a reserved

forest, (ii) that any forest land or portion thereof may be used for any non-forest purpose;

(iii) that any forest land or any portion thereof may be assigned, by way of lease or

otherwise, to any private person or to any authority or corporation, agency or any other

organisation, not owned, managed or controlled by the Government, (iv) that any forest

land or any portion thereof may be cleared or trees which have grown natural in the land

or portion for the purpose of using it for reforestation. Clauses (iii) and (iv) were added by

Amendment Act 69 of  1988 w.e.f. December 19, 1988. The object of  the F.C. Act is to

prevent any further deforestation which causes ecological imbalance and leads to

environmental degradation, it is, therefore, necessary for the State Government to obtain
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prior permission of  the Central Government for (1) de-reservation of  forest; and (2) the

use of forest land for non-forest purpose. The prior approval of the Central Government,

therefore, is a condition precedent for such permission. The State governments are enjoined

by FC Act, with power coupled with duty, to obtain prior approval of  the Central

Government. The leases/renewal of leases otherwise are good.

G.B. Pattanaik, J. (Minority view)

It is difficult to sustain the conclusion of the High Court in the impugned judgment that

the Conservation Act applies only to a reserved forest. The said conclusion of  the High

Court therefore, is set aside. Consequently, it must be held that no mining activities can

continue on any forest land unless prior approval of the Central Government is obtained

as required under Section 2 of  the Conservation Act. (Para 234, MANU Citation).

Though under Section 2 of  the Forest Conservation Act use of  any forest land for any

non-forest purpose is prohibited without the prior consent of the Central Government

and as such mining activities being a non-forest purpose would attract the mischief of

said Section 2 of  the Conservation Act, but in the absence of  any materials to conclusively

come to the conclusion that the land over which the respondents are carrying on the

mining activities form a part of  the forest land, it would not be proper for this Court to

Issue any direction prohibiting the mining activities. At the same time it would be proper

to direct the State of  Andhra Pradesh through its Forest Department to examine whether

the mining activities are being carried on over the forest land and if it comes to the

conclusion that the lands do form a part of  the forest land then immediate steps should

be taken prohibiting continuance of the mining activities until the Central Government

in exercise of power under Section 2 agrees to the same, and we accordingly so direct.
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MINES AND MINERALS

List of the Cases

1. District Mining Officers and Ors. v. Tata Iron and Steel Co. and Ors.,

(2001) 7SCC 358

2. India Cement Ltd. & Ors v. State of  Tamil Nadu and Ors., AIR 1990 SC 85

3. State of  Bihar and Others v. Indian Aluminum Company and Others,

AIR 1997 SC 3592

4. State of  Orissa and Ors v. Mahanadi Coalfields Ltd. And Ors.,

AIR 1995 SC 1868

5. M/s Orissa Cements and Ors v. State of  Orissa and Ors., AIR 1991 SC 1676

6. State of  Orissa v. Union of  India and Anr., 1995 Supp (2) SCC 154

7. The Quarry Owners Association v. State of  Bihar and Ors., AIR 2000 SC 2870



Report of the Commission on Centre-State Relations

92

2

Analytical Summary of  the Arguments of

Mines and Minerals

Under the Centre-State relations the core area of dispute is regarding taxation. As taxation

is not now a mere source of raising money to defray expenses of government. It is a

recognized fiscal tool to achieve fiscal and social objectives including reduction in

inequalities and the goals laid down in Article 38.The court in Orissa Cement & Ors. v.

State of  Orissa & Ors. though held that entry 45 of  list II gave the State Government

power to legislate on land revenue but “cess” cannot be brought under the definition of

land revenue and entry 50 of list II dealing with taxing on mineral rights dealt with levies

like taxes on leases of mineral rights and on premiums and royalties etc and the same did

not encompass a tax on the minerals actually extracted, which amount to being an excise

duty, but on the Issue of  refund felt that the states would be put through a lot of  difficulty

if they were to repay the amounts collected since most of the funds would have been

directed towards various activities of the state.

Furthermore royalty is not merely payable on land but also on the labour and capital

involved in mining. Hence it cannot fall under land revenue. As per section 9 of  the

MMRD Act additional royalty could only be charged by the Central Government and not

the State Government
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SUMMARY OF THE ARGUMENTS OF THE CASES

 DISTRICT MINING OFFICERS AND ORS v. TATA IRON AND STEEL CO.

AND ORS

MANU/SC/0412/2001

Equivalent Citation: JT2001(6)SC183, 2001(4)SCALE680, (2001)7SCC358

HON’BLE JUDGES

G.B. Pattanaik, S.N. Phukan and B.N. Agrawal, JJ (Per Pattnaik J)

Brief  Facts:

After the Decisions of the Apex Court in the India Cements and the Orissa Cements

case, whereby several legislations by which states imposed cess on royalties paid on minerals

excavated from mines were struck down as being ultra vires the MMRD Act and the

Constitution, the Parliament, by way of abundant caution, enacted a Act called the Cess

and other Taxes on Minerals (Validation) Act, 1992 whereby it validated 11 such statutes

till 4.4.1991, the date on which the Orissa Cements Decision was delivered. The Supreme

Court, in Kannadasan’s Case had upheld the validity of  the Act and held that the States

could collect all the cess that became leviable before 4.4.1991 even after that date. This

Decision was largely overlooked by some High Courts who ruled in favour of  the assesse,

holding that they did not have to pay any cess after 4.4.91. The States have appealed

against these orders and they were heard collectively.

ISSUE

1. Does the Validation Act, 1992 give power to the State governments to collect

cess which became leviable before 4.4.91?

SUMMARY OF THE ARGUMENTS:

The appellants contention mainly relied on the Kannadasan’s Case. They held that the

intention of the Parliament was to enact a law that ensured that a) the states did not have

to refund any of the cess collected and b) they could collect all the cess that became

leviable owing to excavation of minerals before 4.4.91. The latter argument they

substantiated on grounds that if those who have already paid are discriminated against in

favour of those who haven’t paid despite them having become liable to pay it at the same

time with those who have paid, it would be violative of Article 14 of the Constitution.
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The respondents/assesses on the other hand argued that this Act was only passed by way

of abundant caution in order to ensure that the States did not have to refund any of the

cess collected by way of  the various challenged and struck down statutes. This view was

challenged by the appellants who contended that since the Orissa Cements and India

Cements case specifically barred refund of cess already collected it would have been

superfluous for the Parliament to have passed a law to that effect and therefore it should

have had a purpose greater than what is being imputed to it by the respondents.

Decision

The Court specifically agreed with the argument of  Mr. Shanti Bhushan who said that the

Act was passed as a matter of abundant caution to allay the fears of the states regarding

refunding of cess already collected and did not intend to validate the collection of the

cess even after 4.4.91. The Court looked at this Issue from various angles presented by

the appellants and still arrived at the same conclusion. Another argument put forth by the

respondents was such a collection was violative of Article 265 of the Constitution. It

was held that since the Validating Act as well as the 11 Scheduled Acts had become

infructuous, a levy or collection under such invalid laws would be violative of  Article

265. It was also held that, in view of  the ruling of  the Supreme Court in the Mafatlal

Case, wherein the Supreme Court held that the principle of unjust enrichment does not

apply to a person who does not pay a tax and successfully challenges the tax in Court. It

was also held that if  the legislature wanted the Validating Act to survive beyond 4.4.91

even for a limited purpose, it would have incorporated a Saving Clause in the Act, which

it did not do in its wisdom.

Ratio Decidendi:

The Validating Act, 1992 was only intended to validate cess already collected under the

various State laws which were struck down by the Supreme Court and did not purport to

give authority to the States to levy or collect any levy after 4.4.91.

Observations: (Pattanaik J.)

“A temporary Statute even in the absence of  a saving provision like Section 6 of  the

General Clauses Act may not be construed dead for all purposes and the effect of  expiry

is essentially one of  the construction of  the Act.”



Administrative Relations

95

INDIA CEMENT LTD AND ORS v. STATE OF TAMIL NADU AND ORS

MANU/SC/0226/1989

Equivalent Citation: AIR1990SC85, (1990)2GLR764, [1991]188ITR690(SC),

JT1989(4)SC190, 1989(2)SCALE953, (1990)1SCC12, [1989]Supp1SCR692

Date of Decision 25.10.89

Hon’ble Judges:

E.S. Venkataramiah, C.J., B.C. Ray, G.L. Oza, K.N. Singh, Ranganath Misra, S. Natarajan

and Sabyasachi Mukharji, JJ.

Brief  Facts:

The main appellant in this case is a Company engaged in mining of limestone and Kankar

in Salem District in Tamil Nadu under a lease granted by the State Government. Soon

after the lease was granted the appellant started mining and was consistently paying royalty,

dead rent and other payables under lease deed to the government. As per Section 115 of

the Madras Panchayats Act, 1957 as amended in 1964 a cess was to be paid on land

revenue and as per Section 116 of the same Act a surcharge was payable on the said land

revenue. By amending Section 115 of the Act, the royalty paid on the mineral mined was

included within the meaning of  the term ‘land revenue’. Thus the appellant had to pay a

cess on the royalty that he paid for mining. This was challenged on the ground that the

State Government was not competent to charge the same.

Issue Involved:

1. Is cess on royalty a demand for land revenue or an additional royalty?

2. If  it is an additional royalty, is the State Government entitled to collect the

same?

Decision

Per Mukherjee J: Cess is not on land, but on royalty which is included in the definition of ’

‘land revenue’. None of  the three lists of  the 7th Schedule of  the Constitution permits or

authorises a State to impose tax on royalty. This levy has been sought to be justified under

entry 45 of list II of the 7th Schedule. Entry 45 deals with land revenue (Para 20).He

added that royalty being that which is payable on the extraction from the land and cess
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being an additional charge on that royalty cannot, be considered to be a tax on land but as

a tax on income arising from the land. Oza.J concurred with Mukherjee J, but on slightly

different grounds. He held that royalty is not merely payable on land but also on the

labour and capital involved in mining. Hence he did not deem royalty to be a ‘land revenue’.

Additional royalty could only be charged by the Central Government owing to Section 9

of the Mines and Minerals (Regulation and Development) Act. Thus, the cess and surcharge

on cess charged under the Madras Panchayat Act was held to be ultra vires Entry 54 List

I of the Constitution as well as Section 9 of the above said Act.

Ratio Decidendi:

Royalty on minerals is not land revenue and hence any tax levied on it is additional

royalty which can only be fixed or enhanced by the Central Government. The State

Government cannot impose any tax on such royalty.

SUMMARY OF THE ARGUMENTS:

The main argument of the appellants was that cess on royalty was actually an additional

royalty which could only be fixed by the Central Government and the State Government

was acting ultra vires the Mines and Mineral (Regulation and Development) Act as well

as the Constitution. The appellants main contention was that what was connected indirectly

connected with land could not be called tax on land directly as a unit.

The State of  Tamil Nadu, on the other hand, tried to justify the levy by arguing that a cess

is not actually being levied on the royalty, but it was being levied on the land and Section

115 merely quantified the same on the basis of the quantum of the land revenue. In other

words they first tried to argue that royalty was actually ‘land revenue’ that could be collected

by the State Government under the mandate of Entry 49 List II of the Constitution that

being tax on lands and buildings.

Another argument that was advanced by the appellants was that the cess could be justified

under Entry 50 of List II which talked about tax on mineral rights subject to Parliaments

regulations. This argument was countered on two grounds. Firstly it was pointed out that

the Central Act clearly put a regulation and restriction on the States’ power. Secondly, it

was held that Entry 50 of list II of the 7th Schedule deals with taxes on mineral rights

subject to limitation imposed by Parliament relating to mineral development. Entry 23 of

list II deals with regulation of mines and mineral development subject to the provisions

of list I with respect to regulation and development under the control of the Union and
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entry 54 in list I deals with regulation of mines and minerals under the control of Union

declared by the parliament by law to be expedient in public interest.

Observations

Per Mukherjee J

The minerals which are under the earth can in certain circumstances fall under the

expression ‘land’ but as tax on mineral rights is expressly covered by entry 50 of list II, if

it is brought under the head taxes under entry 49 of list II, it would render entry 50 of list

II redundant. Learned Attorney General is right in contending that entries should not be

so construed as to make any one entry redundant. It was further argued that even in pith

and substance the tax fell to entry 50 of list II, it would be controlled by a legislation

under entry 54 of List I.(Para 25)

Section 9(3) of  the Act in terms states that royalties payable under the 2nd Schedule of

the Act shall not be enhanced more than once during a period of  4 years. It is, therefore,

a clear bar on the State Legislature taxing royalty so as to in effect amend 2nd Schedule of

the Central Act. In the premises, it cannot be right to say that tax on royalty can be a tax

on land, and even if it is a tax, if it falls within entry 50 will be ultra vires the State

legislative power in view of Section 9(3) of the Central Act.(Para 30)

In the aforesaid view of the matter, we are of the opinion that royalty is a tax, and as such

a cess on royalty being a tax on royalty, is beyond the competence of  the State Legislature

because Section 9 of the Central Act covers the field and the State Legislature is denuded

of its competence under entry 23 of List II. In any event, we are of the opinion that cess

on royalty cannot be sustained under entry 49 of List II as being a tax on land. Royalty on

mineral rights is not a tax on land but a payment for the user of land.(Para 34)

Per Oza.J

It is therefore clear that unit of charge of royalty is not only land but land + Labour +

Capital. It is therefore clear that if  royalty is a tax or an imposition of  a levy, it is not on

land alone but it is a levy or a tax on mineral (land), labour and capital employed in

extraction of the mineral. It therefore is clear that royalty if imposed by the Parliament it

could only be a tax not only on land but on these three things stated above. (Para 40)
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STATE OF BIHAR AND OTHERS v. INDIAN ALUMINUM COMPANY AND

OTHERS

AIR1997SC3592, JT1997(8)SC201, 1997(6)SCALE210, (1997)8SCC360,

[1997]Supp4SCR222

DATE OF DECISION : 24.09.1997

HON’BLE JUDGES

Hon’ble J.S. Verma, C.J.I., B.N. Kirpal and S.P. Kurdukar, JJ.

Brief  Facts:

On 29th February, 1992 the Governor of  Bihar promulgated the Bihar Forest Restoration

and Improvement of  Degraded Forest Land Taxation Ordinance under Article 213 of  the

Constitution so as to take immediate action for the purpose of providing resources and

restoration of degraded land and improvement of forest area. This Ordinance was

subsequently replaced by the Act. Pursuant to the promulgation of the said Ordinance,

rules were notified on 5th June, 1992. Consequent upon the promulgation of  the ordinance

and the rules thereunder several writ petitions were filed, including those by the

respondents herein, before the Patna High Court challenging the ordinance and the rules,

inter alia, on the ground that it was beyond the legislative competence of the State

Legislature of  Bihar. It was also contended that the said Act which replaced the Ordinance

was repugnant to the Indian Forest Act 1927 and the rules framed thereunder and that it

was ultra vires Articles 14, 19, 240, 265 and 300A of the Constitution. With regard to the

legislative competence it was contended by the respondents that in view of Entry 54 List

1 providing for regulation of mines and mineral development, the State Government had

or authority or jurisdiction to promulgate the Act, the field being occupied by the Parliament

alone. The Respondent Company, like all the respondents, had been granted by the State

of Bihar leases for different areas under the provisions of Mines and Minerals Regulation

Act, 1957. These leases pertained to various tracts of land situated in different villages

but all the said leases related to lands in the forest areas. These leases had been granted

long prior to the promulgation of the ordinance which led to the passing of the aforesaid

Act. The respondents, on the basis of the leases which had been granted to them, worked

on the said lands and extracted the minerals for which the leases had been granted.
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Issue Involved:

The common question that arose for consideration in these appeals on special leave being

granted was about the validity of  the Bihar Forest Restoration and Improvement of

Degraded Forest Land Taxation Act, 1992.

Decision

Taxing of  the undertaking of  non-forest activity in a forest land cannot be regarded as

being covered by Entry 49 of the State List because what is sought to be taxed is not land

but the tax is on absence of land or forest by reason of the activity of excavation and/or

mining or use of forest land for a non-forest purpose. The High Court was, therefore,

right in allowing the writ petitions filed by the respondents. Appeals were therefore

dismissed with costs.

Ratio Decidendi:

Entry 49 of List II has been interpreted to mean the levy of tax directly on land as a unit.

The land has been regarded as meaning the land on surface and also below the surface.

Therefore, in order that a tax can be levied under Entry 49 of List II it is essential that

‘land’ as a unit must exist on which the tax is imposed. In the instant case the tax is, in

effect, being levied not on land but on the absence of land. The levy is on the void which

has been created. The forest land which is being used is not subjected to tax. The schedule

to the Act itself shows that the assessment of tax is on excavation and use of forest land

for non-forest purpose. The schedule further says that the rate of tax to be levied, in the

case of mining or excavation varies with the extent of the land voided. In case the land

has been rehabilitated no tax is to be levied. The tax is levied in effect on the activity of

the removal or excavation of land. In other words the tax is squarely on the activity of

mining because it is under the mining lease that mechanized and non-mechanized

excavation as well as underground excavation takes place and this is what is referred to in

column 1 of  the schedule to the Act while determining the amount of  tax leviable. Levy

in other words is on the activity of removal of earth and not on the land itself and is,

therefore, outside the ambit of Entry 49 of List II.

SUMMARY OF THE ARGUMENTS

Submissions on behalf of appellants: On behalf of the State Government reliance

was placed on the provisions of Entry 49 List II in support of its contention that the
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State Legislature had the legislative competence to enact this law. Shortly put the case of

the appellants herein was that what was now sought to be levied by the impugned act was

tax on land which was covered by Entry 49 List II and the tax was not on or in relation to

any mining activity.

Submissions on behalf of the Respondents: In pith and substance the tax in question

cannot be regarded as a tax on land falling under Entry 49 List II. It was submitted that

the impugned Act represents the third attempt to transgress to the occupied field and to

tax minerals and mining activities by the State. Though the law had been cast in such a

fashion so as to give an environmental flavour, in effect, the only purpose of this Act was

to tax the mining or the non forest activities and the Act in question has transgressed the

field occupied by the Central Act and the same could not be regarded as falling under

Entry 49 of List II.
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STATE OF ORISSA AND ORS v. MAHANADI COALFIELDS LTD AND ORS

MANU/SC/0361/1995

Equivalent Citation: AIR1995SC1868, JT1995(3)SC662, 1995(2)SCALE900,

1995Supp(2)SCC686, [1995]3SCR639

Date of Decision :21.04.95

HON’BLE JUDGES

A.M. Ahmadi, C.J.I. S.P. Bharucha and K.S. Paripoornan, JJ

Brief  Facts:

The instant SLP had clubbed various appeals. In one of  the appeals the respondent was a

coal mining company and in the other appeals respondents were consumers of coal and

coal traders who had bought coal from the said company. Under the Orissa Rural

Employment, Education and Production Act, 1992 coal bearing lands and mineral bearing

lands were charged with additional tax and the same was challenged before the High

Court in Writ Petitions as being violative of  the MMRD Act, The Constitution and the

Decisions of the Supreme Court in India Cements case and the Orissa Cements case.

The primary purpose of the 1992 Act was to overcome the loss of income brought about

after the Orissa Cess Act was declared unconstitutional by the Supreme Court. Though

the High Court had dwelt upon various Issues including the conflict of the said Act with

Article 14 of the Constitution, the Supreme Court decided to restrict its analysis as to

whether the Act could be protected under any of the legislative heads of Schedule II.

Issue Involved:

Whether the Orissa Rural Employment Education and Production Act would fall under

Entries 23, 45,49 or 50 and if so could they be protected in the presence of Entry 54 List

I of the Constitution and Section 9 of MMRD Act?

Decision

On analysis of the Act, the court came to the conclusion that the Orissa Act was specifically

targeting mineral bearing lands and coal bearing lands. Even if, in certain cases it could be

agued that minerals are a part of land and it could be taxed as part of land, Entry 50 (tax
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on mineral rights) was more specific when compared to Entry 49 (tax on land and buildings)

and one entry should not be construed in such a manner to make another redundant. In

the light of the said argument the Court held that the Orissa Act was ultra vires the

MMRD Act and the Constitution.

RATIO DECIDENTS:

On the reading of the impugned statute, the tax in question was actually a tax on mineral

bearing lands and coal bearing lands. Though minerals could be called as a part of  land in

certain cases, what was in effect being taxed was the mineral rights of the lessees/coal

companies. This was covered Entry 50 of  List II which is specifically made subject to

Central Legislation, in this case the MMRD.

SUMMARY OF THE ARGUMENTS:

The arguments in this case were broadly on the lines taken in India Cements and Orissa

Cements cases.

Observations

(K.S. Paripoornan, JJ)

“The minerals which are under the earth, can in certain circumstances fall under the

expression ‘land’ but as tax on mineral rights is expressly covered by entry 50 of List II, if

it is brought under the head taxes under entry 49 of List II, it would render entry 50 of

List II, redundant. Learned Attorney General is right in contending that entries should

not be so construed as to make any one entry redundant.” (Para 14)
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M/S ORISSA CEMENTS AND ORS v. STATE OF ORISSA AND ORS

MANU/SC/0381/1991

Equivalent Citation: AIR1991SC1676, JT1991(2)SC439, 1991(1)SCALE617,

1991Supp(1)SCC430, [1991]2SCR105

Date of Decision : 04.04.91

HON’BLE JUDGES

S. Ranganathan, N.M. Kasliwal and S.C. Agrawal, JJ

Brief  Facts:

The case is constituted by appeals from various High Court Decisions wherein State

statutes levying cess on royalties were struck down by the High Courts. This Decision

came soon after the Decision of the Supreme Court in the India Cements case (discussed

earlier) wherein a similar provision in the Madras Panchayat Act was struck down by the

Supreme Court as being ultra vires the Mines and Minerals (Regulation and Development)

Act and Entry 54 List I of the Constitution.

Issue Involved:

The major Issues were framed keeping in mind the Orissa Act. They were:

(1) Can the cess be considered as “land revenue” under Entry 45 or as a “tax on

land” under Entry 49 or as a “tax on mineral rights” under Entry 50 of the

State List?

(2) If the answer to question (1) is in the negative, can the cess be considered to be

a fee pertaining to the field covered by Entry 23 of the State List or has the

State been denuded of the legislative competence under this Entry because

of Parliament having enacted the MMRD Act, 1957?

To this was added a third general Issue:

(3) If  the Statutory provisions were struck down are the petitioners/assesses en-

titled to refund?

Decision

Entry 45 of List II gave the State Government power to legislate on ‘land revenue’. But

since the India Cements case was on the very same Issue and in that case it was categorically
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held that cess cannot be brought under the definition of ‘land revenue’ the argument did

not hold much water.

Entry 50 of  List II deals with taxing of  mineral rights. Relying on the Decision in Hingir

Rampur case it was held that tax on mineral rights dealt with levies like taxes on leases of

mineral rights and on premiums and royalties etc., and the same did not encompass a tax

on the minerals actually extracted, which amount to being an excise duty. Since the India

Cements Decision held that tax on royalties would not amount to tax on minerals, the

Court was bound by the latter decision and this argument was also negatived.

Moving on to Entry 49 of List II which dealt with tax on land and building, which was the

strongest argument for the respondents in the Orissa case. Distinguishing with the India

Cements Decision, it was contended that the cess was not a tax on royalty but the royalty

was merely a figure to quantify the levy. The court held that though the argument was

appealing, the view had already been dealt with in the India Cements Decision. The

arguments were equated to those put forth in the Murthy case which was reversed in

India Cements. The respondents tried to take refuge in the concluding remarks of  Oza.J

in India Cements where he had said if the cess in that case was charged on ‘surface rent’or

a like value and not on royalty, the Decision could have been different. The court simply

held that in this case the cess is on royalty and not on surface rent or dead rent, even

Oza.J did not consider royalty to be ‘tax on land’. The court observed that the manner in

which the levy, initially introduced a uniform cess on all land, was slowly converted, qua

mining lands, into a levy computed at multiples of the royalty amounts paid by the lessees

thereof seem to bear out the contention that it is being availed of as a tax on the royalties

rather than one on the annual value of  the land containing the minerals.

Thus it was held that the Orissa Statute did not get the protection of Entries 45,49 or 50

of List II. This being held the second Issue was whether there was any overlap between

the State Act and the Central Act, calling for a striking down of the provision of the State

Act. At the outset the Court distance itself from the discussion about whether the cess is

a tax or a fee, since it was not an Issue here. The respondents based their arguments on

the Hingar Rampur case and the Tulloch case wherein statutes dealing with municipal

administration and land acquisition by the State were upheld on grounds that these did

not come into direct conflict with the Central Legislation and they could be pigeon holed

into entries within the State List. These were largely cases where the Court interpreted

both the Statutes harmoniously. In the instant case, it was held that the present legislation,
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traceable to the legislative power under Entry 23 or Entry 50 of the State List which

stood impaired by the Parliamentary declaration under Entry 54, could hardly be equated

to the law for land acquisition or municipal administration which were considered in the

cases cited above and which are traceable to different specific entries in List II or List III.

Citing various Decisions of the Supreme Court it was held that the distinction sought to

be made between mineral development and mineral area development was not a real one

as the two types of development are inextricably and integrally interconnected and also

that, fees of the nature levied by the Orissa Cess Act squarely fell within the scope of the

provisions of the Central Act.

The Madhya Pradesh and Bihar Acts did not get much attention since they were closer to

the Tamil Nadu Act struck down in India Cements.

Thus it was held that the impugned provisions of the Statutes of the three States were

repugnant to the MMRD Act and also the Constitution. Therefore they were liable to be

struck down. As far as the Issue of  refund was concerned, it was held that the States

would be put through a lot of difficulty if they were to repay the amounts collected since

most of the funds would have been diverted towards various activities of the State.

Dismissing the contentions of the respondents that it would amount to a violation of the

Fundamental Rights of the assesses, the Court, keeping in mind the interest of justice,

gave a prospective effect to the Decision.

The appeals were partially allowed thus.

Ratio Decidendi:

1. The cess levied under the statutes of the three states do not fall within the

powers given to the States under Entries 45, 49 and 50 of List II of the Act.

2. Even if they fall within the ambit of Entry 23 of List II, the same is clouded

by Entry 54 of the List I of the Constitution.

3. The India Cements Decision is binding on the Court and even otherwise it

could direct that the cess which has been held as un-constitutional need not

be refunded in the interest of justice.
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SUMMARY OF THE ARGUMENTS:

The arguments in this case were broadly on the lines taken in India Cements and Orissa

Cements cases.

The Orissa Statute took up most of the discussion in this case. The levy in this case was

not a direct levy on royalty. The Orissa Cess Act was a statute to codify the levy of  cess

on land in Orissa. The cess was to be calculated as a percentage of the annual value of

the land. When it came to mining lands the cess varied from 100% to 250% and more

depending on the mineral that was being excavated from the land. In case of minerals

which were not contemplated by the Schedule of the Act, the cess was 100% of the

royalty. Reverting back to the argument put forth in the India Cements case, the counsel

for the respondents tried to distinguish the Tamil Nadu statute in question in the said

Decision from the Orissa Cess Act. Branching out from this argument an attempt was

made to drive home the point that the fields of operation of the Orissa Act and the

MMRD Act were different and the State Act could not be held to be struck down by the

Central Act.

The Madhya Pradesh and the Bihar Acts were similar to the Tamil Nadu Act and closer to

the India Cements case. The arguments raised by the petitioners were similar to those in

the India Cements case.

Observations (per Ranganathan J)

“It is well-settled that the entries in the three legislative lists have to be interpreted in

their widest amplitude and therefore if a tax can reasonably be held to be a tax on land it

will come within Entry 49. Further it is equally well-settled that tax on land may be based

on the annual value of the land and would still be a tax on land and would not be beyond

the competence of the State legislature on the ground that it is a tax on income” (para 15)

“These Observations establish on the one hand that the distinction sought to be made

between mineral development and mineral area development is not a real one as the two

types of development are inextricably and integrally interconnected and, on the other,

that, fees of the nature we are concerned with squarely fall within the scope of the

provisions of the Central Act.” (para 41)

“In our view, we need not enter into a discussion on the principles of  prospective validation

enunciated by at least some of the Judges in Golaknath (supra) as the direction in’ India
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Cement can be supported on another well settled principle applicable in the area of the

writ jurisdiction of  Courts. We are inclined to accept the view urged on behalf  of  the

State that a finding regarding the invalidity of a levy need not automatically result in a

direction for a refund of  all collections thereof  made earlier. The declaration regarding

the invalidity of  a provision and the determination of  the relief  that should be granted in

consequence thereof are two different things and, in the latter sphere, the Court has, and

must be held to have, a certain amount of discretion. It is a well-settled proposition that

it is open to the Court to grant, mould or restrict the relief in a manner most appropriate

to the situation before it in such a way as to advance the interests of justice.” (Para 52)
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STATE OF ORISSA v. UNION OF INDIA AND ANR

MANU/SC/1004/1995

Equivalent Citation: JT1995(1)SC325, 1994(5)SCALE219, 1995Supp(2)SCC154,

[1994]Supp6SCR498, 1995(1)UJ701(SC)

Date of Decision : 13.12.1994

HON’BLE JUDGES :

B.P. Jeevan Reddy and Sujata V. Manohar, JJ (per Manohar.J)

Brief  Facts:

In this case, the State of Orissa had challenged the dismissal of a writ petition under

Article 226 by the Orissa High Court. One of the respondents had applied for a mining

lease. But the State Government did not act on the said application for more than 12

months. As per Rule 24 of  the Mining Concession Rules, 1960, the same is deemed to be

a refusal and as per Rule 54, a revision could be filed by the applicant before the Central

Government. The Central Government,while revising the said order held that the State

Government should dispose off  the application within 100 days. The said order also was

not complied with. The applicants filed a second revision, wherein the State Government

granted the lease to the applicant by the Central Government. The State Government

challenged the said order in the impugned Writ Petition. The High Court held that the

Central Government being a superior authority, its order was binding on the State

Government. Hence the appeal

Issue Involved:

1. Whether a Second Revision lies against the refusal of the State Government?

2. Whether the Central Government is infact a superior authority?

Decision

The Court opined that a Second Revision could not lie since the First Order of the

Central Government clearly stipulated a period of 100 days for compliance whereas Rule

24 gives a period of 12 months for the State Government. Therefore the State Government

has not complied with an order of the Central Government and not with Rule 24. Therefore

a Second Revision does not lie against this. If  the State Government has failed to carry
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out any directions given to it by the Central Government the aggrieved party may seek

the remedy in accordance with law. But there are no provisions in the Mining Concession

Rules for a second revision.

Ratio Decidendi:

There is no provision in the Mineral Concession Rules for challenging the non-compliance

of  the order of  the Central Government which is outside the purview of  the rules.

Observations (Sujata V. Manohar J.)

“….it is necessary to note that in the first place, the State Government is not merely an

authority subordinate to the Central Government which would, undoubtedly, be bound

by the revisional orders of  the superior authority. It is also the owner of  the mines and

minerals in question. If  it is directed to Issue a mining lease in favour of  any party, it has

locus stands to challenge that order under Article 226 of the Constitution of India.”

(Para 12)
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THE QUARRY OWNERS ASSOCIATION v. STATE OF BIHAR AND ORS

MANU/SC/0504/2000

Equivalent Citation: AIR2000SC2870, 2000(3)BLJR2043, JT2000(8)SC539,

2000(5)SCALE538, (2000)8SCC655, [2000]Supp2SCR211

DATE OF DECISION08.08.2000

HON’BLE JUDGES:

A. P. Mishra and N. Santosh Hegde, JJ

Brief  Facts:

Under Section 15 of the Mines and Minerals (Regulation and Development) Act, 1957,

certain powers were delegated by the Parliament to the State Government. The appeals

in question were directed against the judgments and orders dated 16th October, 1996 of

the High Court, passed in writ petitions by which the petition of  the appellants, namely,

Quarry Owners Association etc. challenging the two notifications dated 17th August,

1991 and 28th September, 1994, Issued by the State using the above said delegated

power including challenge to the recovery of the enhanced royalty for minor minerals

under it and for the refund of the amount already paid were dismissed. The main Issue

was whether the delegated i.e in this case the State Government, could travel beyond the

guidelines set out in the D.K.Trivedi Case [(1986) Supp. 20] while fixing the royalty or did

it have to remain within the confines of the Decision. The appellants contended that the

guidelines set by the said case were the only guidelines or check on the use of delegated

power by the State and hence,applying the logic of the Decision, the maximum royalty

could not exceed 12% of the ex-pit sale price as mandated by Entry 54 of List II to the

Act.

Issue Involved:

1. Do the impugned notifications exceed the delegated power of the State Gov-

ernment?

Sub-Issues

a. Is the power delegated to the State governments under the Act unbridled ?

b. If  so, does the power require to be reigned in by guidelines?
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c. Are the guidelines to be found in the D.K.Trivedi Decision and Item 54 of

Schedule II to the Act or are there other guidelines available?

Decision

The D.K. Trivedi Decision does not directly impose any guidelines on the power of  the

State Government. The relevant paragraph of  the D.K.Trivedi Decision which was at the

root of the controversy ran thus:

“The guidelines for the exercise of  the rule-making power under Section 15(1) are, thus,

to be found in the object for which such power is conferred (namely, “for regulating the

grant of quarry leases, mining leases or other mineral concessions in respect of minor

minerals and for purposes connected therewith”), the meaning of the word “regulating”,

the scope of the phrase “for purposes connected therewith”, the illustrative matters set

out in Sub-section (2) of Section 13, and in the restrictions and other matters contained

in Sections 4 to 12"

In the opinion of the Court the last line cannot be read in isolation from the first part. The

most important guideline is the object of the Act itself. The object underlies a policy

which is guiding force enough for the State Government. The objective of the Act is to

regulate and enhance the mineral wealth of  the country. The State has various guiding

factors to look even outside the four confines of the Act including the local usage, price

factor for use of  its mineral wealth etc. Various provisions of  the Act could also provide

the guidelines. A delegation combined with a policy to show the way was enough guidelines.

Also, Section 28 (3), whereby the notifications are brought to the information of  the

State Legislature, is also a regulating and guiding factor.

As far as Entry 54 of the Second Schedule to the Act was concerned, it was held that the

said entry only talked about other major minerals not mentioned in the Schedule and had

nothing to do with minor minerals.

In the given circumstances, the Court said that it could only challenge the notifications if

they fixed the royalties arbitrarily, which was not a contention in this case. Taking all

these facts into consideration it was held that the impugned notifications were not ultra

vires the Act or the Constitution.
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Ratio Decidendi:

Minor minerals are state wealth and the Act as well as the policy which guided the Act

provided enough guidelines for the State governments for fixing of  royalty. D.K. Trivedi

case did not provide much of a guideline and it is actually the policy that was to guide the

way.

SUMMARY OF THE ARGUMENTS:

The main contention of the appellants is that the impugned notification was in excess of

the power delegated to the State Government since they exceeded the guidelines laid

down by the D.K.Trivedi Decision. They based this argument on an Observations in the

said Decision where the Court has observed that guidelines applicable to the Central

Government under Sections 4 to 12, especially Section 9 which made fixing of liability

subject to the rates fixed in Schedule II, were to apply to the power of the State

Government under Section 15 with respect to minor minerals. Entry 54 of  Schedule II

deals with fixing of rent for ‘other minerals’ not dealt with before therein. They also

contended that minerals being of  national importance should be uniformly priced and

taxed. A third argument was that under Section 28 (3) of the Act a notification made by

the State Government has to be merely placed before the state legislature while under

Section 28 (1) a notification made by Central Government with respect to major minerals

had to be approved by the Parliament. This was an anomaly.

The respondents contended that the D.K.Trivedi Decision gave no such guidelines. Besides,

after amendment of the Act, Section 15 (1A) laid down enough guidelines for the State

Government. Unlike major minerals, which are of national importance, the minor minerals

are essentially meant for local usage and that is the reason why the State Government

have been given greater leeway to deal with them. In the opinion of the counsel for the

respondents there was no anomaly in Sections 28 (1) and 28 (3). The purpose of both

sections were different. One deals with minerals of national importance and hence needs

Parliamentary approval, since the Parliament in the primary delegating authority. The

other is merely for information of  the State legislature since the State is concerned with

minor minerals. Moreover a taxing statute had to be construed strictly.

Observations (Per Mishra.J)

“Any development requires, planning, execution, management and with reference to the

excavation of mines, controlling the extent and manner of mining, to check its wastage,
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protecting environment and controlling pollution etc. which are provided in this Act.

This all require expenditure to be incurred by the State coupled with considerations for

parting with the wealth of the State, as minerals belong to the State except on private

land. They are all guiding factors in fixing, modifying or enhancing the rate of  royalty.

Thus development of mineral resources inherently refers to the price factor to be recovered

by the owner” (Para 33)

“….we have to keep in mind, tax on this royalty, is distinct from other forms of  taxes.

This is not like a tax on income, wealth, sale or production of goods (excise) etc. This

royalty includes the price for the consideration of parting with the right and privilege of

the owner, namely, the State Government who own the mineral. In other words, the

royalty/dead rent, which a lessee or licensee pays, includes the price, the minerals which

is the property of the State. Both royalty and dead rent are integral parts of a lease. Thus,

it does not constitute usual tax as commonly understood but includes return for the

consideration for parting with its property. In view of  this special nature of  the subject

under consideration, namely, the minerals, it would be too harsh to insist for a strict

interpretation with reference to minerals while considering the guidelines to a delegated

who is also the owner of its mineral”. (Para 35)

“We have to keep in mind, in the present case, delegation of  power is on the State

Government which is the highest executive in the State, which is responsible to the State

Legislature. In a Parliamentary democracy every act of the State Government is accountable

to its people through State Legislature which itself is an additional factor which keeps the

State Government under check not to act arbitrarily or unreasonably. When a policy is

clearly laid down in a statute with reference to the minor minerals with main object under

the Act being for its conservation and development, coupled with various other provisions

to the Act guiding it, checking it and controlling it then how such delegation could be said

to be unbridled”. (Para 37)

“In order to adjudicate, whether any delegation of power is unbridled or excessive, the

historical background of similar provisions which preceded the impugned provision which

should be kept in mind, as it is also a relevant consideration” (Para 43)
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INTER-STATE WATER DISPUTES
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ANALYTICAL SUMMARY OF THE ARGUMENTS

It is clear from the Article 131 of the constitution that the Supreme Court has original

jurisdiction, among other things, in any dispute between two or more States where the

dispute involves any question whether of law or fact on which the existence and extent

of a legal right depends except those matters which are specifically excluded from the

said jurisdiction by the proviso. However the conferment of  original jurisdiction is restricted

by Article 262 of the constitution which empowers the parliament to provide by law that

neither the Supreme Court nor any other court shall exercise jurisdiction in respect of any

dispute or complaint with respect to use, distribution or control of the water of, or in, any

Inter-State river or river valley. It, indeed, authorizes Parliament to provide by law for

adjudication of  any dispute or complaint on such Issues. An analysis of  this article and

various entries concerning the distribution of legislative powers between the centre and

states has been the subject matter of  various judicial pronouncements.

 In Mullaperiyar Environmental Protection Forum V. Union of  India (UOI) and Ors . Court

categorically held that the bar imposed by Article 262 applies only to those disputes

which specifically deal with the sharing of water resources and it has no applicability to

ordinary agreements such as lease agreements, agreements for the use of land and water,

construction work etc.

 In T.N. Cauvery etc Sangam V. Union of  India, court in an application filed under art 32 by

a co-operative society gave specific directions to the Central Government to constitute

an appropriate tribunal for the adjudication of the water dispute existing between the

state of Karnataka and the state of Kerala. Court made it mandatory to the Central

Government to refer any dispute, which cannot be resolved by negotiation, to the tribunal

as stipulated in section 4 of the Inter-State water Dispute Act, 1956.

In Cauvery Water Dispute Tribunal reference, court after an extensive analysis of  relevant

entries and articles took the view that Parliament alone has exclusive legislative competence

to enact laws providing for adjudication of Inter-State water dispute by virtue of Article

262 of the Constitution. It further acknowledged the principle of distribution and allocation

of waters between the riparian States that the same has to be done on the basis of the

equitable share of each State. There is clear indication in this judgment that any interference

with the judicial power of the tribunal would fall foul of Article 262 of the Constitution

 In another constitutional bench Decision State of  Karnataka v. State of  Andhra Pradesh &

Ors court further endorsed its earlier proposition upholding the exclusive jurisdiction of
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the Parliament in legislating providing for adjudication of disputes concerning sharing of

water recourses. Court did not allow the parties to re agitate the Issues which have been

deliberated before the tribunal.

Thus, noticeably there is no inconsistency in the judicial approach on any of the Issues

considered by the court.
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SUMMARY OF THE ARGUMENTS OF THE CASE

Bharat Hydro Power Corpn. Ltd. and Ors.v State of  Assam and Anr.

JT2004(1)SC63, 2004(1)SCALE211, (2004)2SCC553

Decided On: 07.01.2004

Ashok Bhan and S.B. Sinha, JJ

Brief  Facts:

In consonance with the policy of Central Government, the State of Assam transferred

the projects of  construction of  hydro electric power station to one joint sector named M/

S Subhash project and Marketing Ltd (hereinafter referred to as SPML) appellant no. 2 in

this petition. In terms of  the memorandum of  understanding agreed between (SPML)

and Govt. of Assam, a new company under the name and style of M/S Bharart Hydropower

Corporation LTD.(Appellant No.1) came into existence.

On the 30th November Govt. of  Assam keeping in view, the inordinate delay in competition

of project and to safeguard the public interest, promulgated ordinance Bharat Hydro

Power Corporation Limited (Acquisition and transfer of  undertaking) ordinance, 1966,

acquiring the project of  appellant No.1. The same was subsequently replaced by Bharart

Hydraulic power Cooperation Limited (Acquisition and Transfer of  Undertaking) Act,

1996.In the writ petitions appellants challenged the constitutional validity of that Act

and prayed that the Act be struck down being unconstitutional and beyond the competence

of the State Legislature.

Issue Involved:

Whether the said Act is unconstitutional as being repugnant to the central Acts, i.e., the

Indian Electricity Act, 1910 and the Electricity (Supply) Act 1948?

Decision

The Court held that there is no repugnancy between the central Acts and impugned Act

and dismissed the petition. Court further observed that since there is no repugnancy the

question of the State Act being kept for the consideration of the President or receiving

his assent did not arise(Para 40)



Report of the Commission on Centre-State Relations

118

Ratio Decidendi:

To examine whether a legislation has impinged in the field of  other legislatures, in fact or

in substance, or is incidental, keeping in view the true nature of  the enactment, the

Courts have evolved the doctrine of  “pith and substance” for the purpose of  determining

whether it is legislation with respect: to matters in one list or the other. Where the question

for determination is whether a particular law relates to a particular subject mentioned in

one list or the other, the courts look into the substance of the enactment.

SUMMARY OF THE ARGUMENTS:

The Counsel appearing for the appellant submitted that “Electricity” for the purpose of

legislation is enumerated in Entry 38 of the Concurrent List. That electricity in broad

term includes “generation of  electricity from any source whether thermal, water, gas,

wind or any other source”. As far as generating company and licensee are concerned the

Central Government has made specific provisions in the Act of 1910 and Act of 1948 for

compulsory purchase of Undertaking and. a detailed procedure has been prescribed under

Sections 6, 7, 7A, 8, 9, 10 and 11 of the Act of 1910 and Sections 37 of the Act of 1948.

The impugned Act and Acts of 1910 and 1948 passed by the Central Legislative operate

in the same field as in both the sets of Acts there are provisions for compulsory purchase

of  undertakings producing electricity. The State Act transgresses the Central Acts and

therefore repugnant to the Central Acts. In view of  the provisions of  Article 254 Central

Acts would prevail as the State Act was neither kept reserved for the assent of  the President

of India nor assented to by the President of India. The State Act was bad in law and

could not be enforced being Ultra vires of the Constitution of India and beyond the

Legislative competence of the State Legislature. (Para 24)

On the contrary the council appearing on behalf of the State of Assam contended that

the impugned Act was not repugnant to the provisions of  the Central Acts. According to

him, impugned Act and the Central Acts in the instant case operate in two different fields

without encroaching upon each others field in as much as the true nature and character

of the impugned State Act is to acquire the undertaking, whereas both the Central Acts

have made general provisions with regard to supply and use of  electrical energy. It was

vehemently contended that there was no violation of Sections 3, 4, 5, 6, 7 of 7A of the

Act of 1910, by Sections 3 and 4 of the impugned Act as the appellants were not

‘licensees’ under the Act of 1910 and the State Government had the jurisdiction and

power to acquire any property for public purposes making necessary provisions for payment
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of compensation. The impugned Act has taken adequate care for payment of

compensation after the proper assessment by the Commission constituted by the authority.

There is no direct conflict between the provisions of the Central Act and the State Act

bringing a position where one cannot be obeyed without disobeying the other and the

impugned Act and the Central Act both can stand together even though the State law

may provide for certain additional/supplementary provisions. In substance the submission

made is that in pith and substance the State Act is not repugnant to the Central Acts as

the two sets of  Acts operate in different fields. (Para 25)

Having analyzed the relevant provisions, the law laid down in several Decisions and

having regard to the peculiar facts involved in this case, the court made the following

concluding remarks:- The impugned Act and the Central Acts in the instant case operate

in two different fields without encroaching upon each other’s field in as much as the true

nature and character of the impugned State Act is to acquire the undertaking and pay

compensation as provided in the Act whereas both the Central Acts (Acts of 1.910 and

1948) have made general provisions with regard to supply and use of  electrical energy.

The provisions regarding purchase of undertaking in the Act of 1910 would not be

applicable as the appellants are not licensees within the meaning of the Act of 1910.

There is not even a semblance of conflict what to talk of direct conflict between the

impugned State Act and the Central Acts to bring about the situation where one cannot

be obeyed without disobeying the others. Both the Acts can operate simultaneously as

they do not occupy the same field. As the enactments operate in two different fields

without encroaching upon each other’s field there is no repugnancy. (Para 39)

Observations

Ashok Bhan J

After setting out the entries in three lists relating to the generation of the electricity and

acquisition (Para 21) court made the following general Observations:-

In a federal Constitution, in which there is a division of legislative powers between the

Central and the Provincial Legislatures controversies often arise as to whether one or the

other legislature is not exceeding its legislative power, and encroaching on the other’s

constitutional legislative power. To resolve the dispute as to which law would prevail in a

case where both the Union as well as the State Legislature have the competence to enact

laws. Article 254 provides that if  any provision of  a law made by the Legislature of  a
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State is repugnant to any provision of law made by Parliament which Parliament is

competent to enact or to any provision of an existing law with respect to one of the

matters enumerated in the Concurrent List, then, subject to the provisions of clause (2),

the law made by Parliament shall prevail and the law made by the Legislature of the State

shall to the extent of the repugnancy be void. Clause (2) provides that where a law made

by the Legislature of a State with respect to one of the matters enumerated in the

Concurrent List contains any provisions repugnant to the provisions of an earlier law

made by the Parliament or an existing law with respect to the matters, then, the law so

made by the Legislature of  such State shall, if  it has been reserved for the consideration

of the President and has received his assent, prevail in that State (Para 17)

This doctrine came to be established in India and derives its genesis from the approach

adopted by the Courts including the Privy Council in dealing with controversies arising in

other federations. For applying the principle of  “pith and substance” regard is to be had

(i) to the enactment as a whole, (ii) to its main objects, and (iii) to the scope and effect of

its provisions (Para 18)
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T.N. Cauvery etc Sangam v. Union of  India

1990(3) SCC 440

Before Ranagnath Mishra , P.B. Sawant and K. Ramaswamy JJ.

Decided on May 4, 1990.

Brief  Facts:

An application under Article 32 of  the constitution was filed by the Tamil Nadu Cauvery

Neerppasana Vilaipurugal Vivasayigal Nala Urimai Padhugappu Sangam, a society

registered under the society registration Act, asking this court for direction to the Union

of  India (respondent No. 1), to refer the dispute relating to the water utilization of  the

Cauvery river and equitable distribution thereof, in terms of  section 4 of  the Inter-State

water dispute Act, 1956. In the petition it has been alleged that the petitioner society is

an organization of agriculturists and they are entitled to the lower riparian rights of Cauvery

River for cultivating their lands. The petitioner alleged that their right to use water has

been considerably diminished due to the construction of  new dams, projects and reservoirs

across the river Cauvery and its tributaries by the State of Karnataka. Earlier on the

request of  State of  Tamil Nadu a suit was failed under Act 131 of  the Constitution but

the same was withdrawn on political considerations and in anticipation of a mutual and

negotiated settlement.

Issue Involved:

Whether the suit by petitioner, which is not state, is maintainable under Article 131 of

the Constitution?

Whether the existence of the water dispute mandates the Central Government to

compulsorily refer it to the tribunal contemplated under Section 4? What is the exact

nature of the power of the Central Government?

Decision

Court directed the Central Government to fulfil its statutory obligation and notify in the

official Gazette the constitution of an appropriate tribunal for the adjudication of the

water dispute referred to in earlier part of  this judgment. We further direct that the same

should be done within a period of  one month from today. The writ petition is accordingly

allowed. There shall, however, be no order as to costs. (Para 18)
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Ratio Decidendi:

Once the court has reached to the conclusion that, the Central Government must be held

to be of the opinion that water dispute can no longer be settled by negotiation, it does

become the obligation of the Central Government to refer the dispute to the tribunal as

stipulated in Section 4 of the Inter-State water Dispute Act, 1956.

SUMMARY OF THE ARGUMENTS:

According to the petitioner several attempts were made for negotiated settlement and

equitable distribution of water but no solution could be reached and the problem continued

The State of Karnataka by filing several affidavits has opposed the maintainability of the

petition as also the tenability of the plea for relief. The Union of India in the Ministry of

Water Resources has also opposed the maintainability of  the application. Reliance has

been placed on Section 11 of the Act to which we shall presently make a reference. (Para

4)

On the contrary state of  Tamil Nadu filed an affidavit in this Court on May 6, 1987,

wherein it not only supported the contention of the petitioner but effectively joined the

dispute by adopting the stand of  the petitioner. The State of  Kerala has left the matter to

the good sense of Union of India to bring about an amicable settlement. At the hearing

of  the matter the Union territory of  Pondicherry was not represented though we were

told that their stand was common with that of  the State of  Tamil Nadu(Para 5)

Observations:

On the Issue of  locus of  the petitioner court made following Observations:-

This petition was filed on November 18, 1983; on December 12, 1983 this Court directed

Issue of  notice and as already pointed out the State of  Tamil Nadu by its affidavit of  May

6, 1987, came to support the petitioner in toto. The adoption by the State of  Tamil Nadu

of  the petitioner’s stand by associating itself  with the petitioner is perhaps total. Before

this Court, societies like the petitioner as also the State of  Tamil Nadu had earlier applied

for the same relief  as the petitioner seeks. In view of  the fact that the State of  Tamil

Nadu has now supported the petitioner entirely and without any reservation and the

court has kept the matter before it for about 7 years, now to throw out the petition at this

stage by accepting the objection raised on behalf of the State of Karnataka that a petition
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of a society like the petitioner of the relief indicated is not maintainable would be ignoring

the actual state of affairs, would be too technical an approach and in our view would be

wholly unfair and unjust. Accordingly, we treat this petition as one in which the State of

Tamil Nadu is indeed the petitioner though we have not made a formal order of

transposition in the absence of a specific request. (Para 6)

After setting out the relevant provision court observed that undoubtedly Section 4 while

vesting power in the Central Government for setting up a Tribunal has made it conditional

upon the forming of  the requisite opinion by the Central Government. The dispute in

question is one over which the people and the State of  Tamil Nadu have been clamoring

for more than 20 years now. The matter has been pending in this Court for more than 6 1/

2 years. It is on record that during this period as many as 26 sittings spread over many

years have been held in which Chief  Ministers of  Karnataka and Tamil Nadu have

unsuccessfully tried to bring about settlement; some of these have been at the instance

of  the Central Government in which the Union Minister for Water Resources and others

have participated (Para 14)

 The court further observed that twenty six attempts within the period of  four to five

years and several more adjournments by this Court to accommodate these attempts for

negotiation were certainly sufficient opportunity and time to these two States at the behest

of the Centre or otherwise to negotiate the settlement. Since these attempts have failed,

it would be reasonable undoubtedly to hold that the dispute cannot be settled by

negotiations. Yet, since the requisite opinion to be formed is of  the Central Government

as required by Section 4 of  the Act when we reserved judgment of  April 24, 1990, we

allowed two days’ time to the learned Additional Solicitor General for the Central

Government to report to the court the reaction of  the Central Government. Mr. Goswami,

learned Additional Solicitor General appearing for the Union of  India informed us on

April 26, 1990, in the presence of the counsel for the other parties that the Central

Government did not want to undertake any further negotiation and left the matter for

disposal by the court. In these circumstances, we have no option but to conclude that a

clear picture has emerged that settlement by negotiation cannot be arrived at and taking

the developments in the matter as indicated above it must be held that the Central

Government is also of  that opinion particularly when the Chief  Minister of  Tamil Nadu

has indicated that he is no more prepared to join the negotiations. (Para 16)
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In the matter of: CAUVERY WATER DISPUTES TRIBUNAL

AIR1992SC522, JT1991(4)SC361, 1991(2)SCALE1049, [1991]Supp2SCR497

Decided On: 22- 11- 1991

Ranganath Misra, C.J.I., K.N. Singh, A. M. Ahmadi,Kuldip Singh andp.B. Sawant, JJ.

Brief  Facts:

The river Cauvery is an inter-State river and is one of the major rivers of the Southern

Peninsula. The basin area of the river and its tributaries has substantial spread-over within

the territories of  the two States, namely, Karnataka and Tamil Nadu, Karnataka being

the upper riparian State and Tamil Nadu being the lower riparian State. The other areas

which are the beneficiaries of the river water are the territories comprised in the State of

Kerala and in the Union Territory of  Pondicherry (Para 3). There were two agreements of

1892 and 1924 for sharing the water of  the river between these areas. The agreements

comprised in the then Presidency of Madras on the one hand and the State of Mysore on

the other. The last agreement expired in 1974. The river presently covers three States of

Karnataka, Tamil Nadu and Kerala and the Union Territory of  Pondicherry(Para 4). In

1956 the Parliament enacted the River Boards Act, 1956 for the purpose of regulation

and development of  inter-State rivers and river valleys and also the Inter-State Water

Disputes Act, 1956 for adjudication of disputes with regard to the use, distribution or

control etc. of  the said waters. In 1970 Tamil Nadu invoked the provisions of  Section 3

of  the Inter-State Water Disputes Act, 1956 and requested the Central Government for

reference of  the dispute between the two States, viz. Tamil Nadu and Karnataka to a

Tribunal under the Act( Para 5). Negotiations resulted in what is known as “the 1976

Understanding”. This Understanding envisaged the apportionment of the surplus water

in the ratio of  30:53:17 amongst the States of  Tamil Nadu, Karnataka and Kerala

respectively (Para 9). In June 1986, the State of  Tamil Nadu lodged a Letter of  Request

under Section 3 of  the Act with the Central Government for the Constitution of  a Tribunal

and for reference of the water dispute for adjudication to it. It also sought the

implementation of the agreements of 1892 and 1924 which had expired in 1974 (Para

11). The Union Government by its notification dated June 2, 1990, constituted the Cauvery

Water Disputes Tribunal and by another Notification of  the even date referred to it the

water dispute emerging from Tamil Nadu’s Letter of  Request dated July 6, 1986. The

Cauvery Water Disputes Tribunal (hereinafter referred to as the “Tribunal”) commenced
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its first sitting on 20th July, 1990. Thereafter, on July 25, 1991 the Governor of  Karnataka

Issued an Ordinance named “the Karnataka Cauvery Basin Irrigation Protection Ordinance,

1991”. It is in the context of these developments that the President has made the Reference

under Art 143 of the Constitution.

Issue Involved:

1. Whether the Ordinance and the provisions thereof are in accordance with the

provisions of the Constitution?

2. Whether the Water Disputes Tribunal constituted under the Act is competent

to grant any interim relief to the parties to the dispute?

Decision

The ordinance is unconstitutional as being violative of the provisions of the Constitution.

The tribunal is competent to grant interim relief.

SUMMARY OF THE ARGUMENTS

State of Karnataka contended that the impugned legislation clearly falls within the

competence of the State legislature under Entry 17 as well as Entries 14 and 18 of List II

in the Seventh Schedule of  the Constitution. Water, that is to say, water supplies, irrigation

and canals, drainage and embankments, water storage and water power fall within Entry

17 of List II (hereinafter referred to as ‘Entry 17’) and the State Legislature has every

right to legislate on the subject and this legislative power is subject only to Entry-56 of

List I (hereinafter referred to as ‘Entry 56’). That Entry deals with regulation and

development of inter-State rivers and river valleys to the extent to which such regulation

and development under the control of the Union is declared by Parliament by law to be

expedient in the public interest. This Entry, it is contended, does not denude the States

of the power to legislate under Entry 17, since it merely empowers the Union, if Parliament

has by law declared it to be in public interest, that the ‘regulation and development of

inter-State rivers and river valleys should, to the extent the declaration permits, be taken

under the control of the Union. On a plain reading of the said Entry it is evident that

barring regulation and development’ of an inter-State river, subject to the declaration,

the Central Government is not conferred with the power to legislate on water, etc., which

is within the exclusive domain of  the State Legislatures. The River Boards Act, 1956

being the only legislation made by Parliament under Entry 56, and the scope of the

declaration in Section 2 thereof being limited ‘to the extent hereinafter provided’, that is
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to say provided by that statute, and no River Board having been constituted thus far in

respect of  and inter-State river under the said law, the power to legislate under Entry 17

is not whittled down or restricted. Article 262 of the Constitution does not attract any

Entry in list I, it is a law essentially meant to provide for the adjudication of a dispute

with respect to the use, distribution or control of waters of, or in, any inter-State river or

river valley and does not, therefore, step on the toe of Entry 17. Until a final adjudication

is made by the Tribunal determining the shares of  the respective States in the waters of

an inter-State river, the States would be free to make optimum use of water within the

State and the Tribunal cannot interfere with such use under the guise of  an interim order

(Para 30). The Tribunal must ‘investigate’ the matters referred to it and forward a report

to the Central Government ‘setting out the facts found by it’ and ‘giving its Decision’ on

the matters referred to it. It is this Decision which the Central Government must publish

in the Official Gazette to make it final and binding on the parties to the dispute (Para 31).

The Act has deliberately not conferred any power on the Tribunal to make an interim

order for the simple reason that a water dispute has many ramifications, social, economic

and political, and involves questions of equitable distribution of water which cannot be

done without a full-fledged investigation of the relevant data-material including, statistical

information. The jurisdiction conferred on the Tribunal under the Act to adjudicate upon

a water dispute does not extend to grant of interim relief (Para 32). The scheme of the

Act does not confer any power whatsoever on the Tribunal to make an interim order,

even if the Act had invested power in the Central Government such a provision would

have been hit by Article 262 itself as the scope of that Article is limited while Article 131

is wider in scope. An examination of both the Entries shows that the State has competence

to legislate with respect to all aspect of water including water flowing through inter-State

rivers, subject to certain limitations, viz. The control over the regulation and development

of  the inter-State river waters should not have been taken over by the Union and secondly,

the State cannot pass legislation with respect to or affecting any aspect of the waters

beyond its territory (Para 52). Entry 97 of the Union List is residuary and under it the

Union has the power to make legislation in respect of any matter touching inter-State

river water which is not enumerated in the State List or the Concurrent List.

Correspondingly, the State Legislature cannot legislate in relation to the said aspects or

matters (Para 54).

The State of  Tamil Nadu contended that the real object and purpose of  the legislation is

to unilaterally nullify the Tribunal’s interim order and has no right to unilaterally decide
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the quantum of water it will appropriate or the extent to which it will diminish the flow

of  Cauvery waters to the State of  Tamil Nadu. No single State can by the use of  its

legislative power arrogate unto itself the judicial function of equitable apportionment

and decide for itself  the quantum of  water it will use from the inter-State river. Such a

power cannot be read in entry 17 as it will be destructive of  the principle that such water

disputes are justifiable and must be left for adjudication by an independent and impartial

Tribunal constituted for resolving the dispute, and not by unilateral executive or legislative

interference. The object of the legislation not being bona fide, the same cannot be allowed

to stand as it has the effect of  overruling a judicial order passed by a Tribunal specially

appointed to adjudicate on the water dispute between the parties thereto.

Ratio Decidendi:

The Parliament alone has exclusive legislative competence to enact law providing for

adjudication of Inter-State water dispute by virtue of Article 262 of the Constitution.

Any executive order or a legislative enactment of a State which interferes with the

adjudicatory process and adjudication by such Tribunal is an interference with the judicial

power of the tribunal.

Observations

P.B. Sawant, J

It is clear from the Article that this Court has original jurisdiction, among other things, in

any dispute between two or more States where the dispute involves any question whether

of law or fact on which the existence and extent of a legal right depends except those

matters which are specifically excluded from the said jurisdiction by the proviso. However,

the Parliament has also been given power by Article 262 of the Constitution to provide

by law that neither the Supreme Court nor any other court shall exercise jurisdiction in

respect of any dispute or complaint with respect to the use, distribution or control of the

water of, or in, any interstate river or river valley Section 11 of  the Act, namely, the Inter-

State Water Disputes Act, 1956 (Para 56). This provision of  the Act read with Article

262 thus excludes original cognizance or jurisdiction of the inter-State water dispute

which may be referred to the Tribunal established under the Act, from the purview of  any

Court including the Supreme Court under Article 131 (Para 57). The Inter-State Water

Disputes Act, 1956 is not legislation under Entry 56. Entry 56 speaks of regulation and

development of inter-State rivers and river valleys and does not relate to the disputes
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between the riparian States with regard to the same and adjudication thereof, and even

assuming that the expression “regulation and development” would in its width, include

resolution of disputes arising there from and a provision for adjudicating them, the Act

does not make the declaration required by Entry 56. This is obviously not an accidental

omission but a deliberate disregard of the Entry since it is not applicable to the subject-

matter of the legislation. No Entry in any of the three Lists refers specifically to the

adjudication of  disputes with regard to inter-State river waters.

An analysis of the Article shows that an exclusive power is given to the Parliament to

enact a law providing for the adjudication of  such disputes. The disputes or complaints

for which adjudication may be provided relate to the “use, distribution or control” of the

waters of, or in any interstate river or river valley. The provisions clearly indicate the

amplitude of the scope of adjudication inasmuch as it would take within its sweep the

determination of  the extent, and the manner, of  the use of  the said waters, and the power

to give directions in respect of the same. The distinction between Article 262 and Entry

56 is that whereas former speaks of  adjudication of  disputes with respect to use,

distribution or control of  the waters of  any inter-State river or river valley, Entry 56

speaks of  regulation and development of  inter-State rivers and river valleys. Entry 17

does not speak either of adjudication of disputes or of an inter-State river as a whole as

indeed it cannot, for a State can only deal with water within its territory (Para 59). Article

262, viz., Clause (2) of the Article provides that notwithstanding any other provision in

the Constitution, Parliament may by law exclude the jurisdiction of any court including

the Supreme Court in respect of any dispute or complaint for the adjudication of which

the provision is made in such law. Section 11 of  the Inter-State Water Disputes Act also

makes such a provision. The Act is not relatable to Entry 56 and, therefore, does not

cover either the field occupied by Entry 56 or by Entry 17. Since the subject of adjudication

of the said disputes is taken care of specifically and exclusively by Article 262, by necessary

implication the subject stands excluded from the field covered by Entries 56 and 17. It is

not, therefore, permissible either for the Parliament under Entry 56 or for a State Legislature

under Entry 17 to enact a legislation providing for adjudication of the said disputes or in

any manner affecting or interfering with the adjudication or adjudicatory process of the

machinery for adjudication established by law under Article 262. The adjudicatory process

or the adjudication by the state made in respect of the inter-State river waters beyond its

territory or with regard to disputes between itself and another State relating to the use,

distribution or control of such waters will be extraterritorial in nature and, therefore,
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beyond its competence (Para 60). The expression “regulation and development of Inter-

State rivers and river valleys” in Entry 56 would include the use, distribution and allocation

of  the waters of  the inter-State rivers and river valleys between different riparian States.

Otherwise the intention of the Constituent Assembly to provide for the Union to take

over the regulation and development under its control makes no sense and serves no

purpose. The River Boards Act, 1956 enacted under Entry 56 for the regulation and

development of inter-State rivers and river valleys does cover the field of the use,

distribution and allocation of the waters of the inter-State rivers and river valleys between

riparian States. It is possible technically to separate the “regulation and development” of

the inter-State river and river valley from the “use, distribution and allocation” of its

water, it is neither warranted nor necessary to do so.

Though the waters of an inter-State river pass through the territories of the riparian

States such waters cannot be said to be located in any one State. No State can claim

exclusive ownership of such waters so as to deprive the other States of their equitable

share, no State can effectively legislate for the use of such waters since its legislative

power does not extend beyond its territories (Para 16). The effect of the provisions of

Section 11 of  the Inter-State Water Disputes Act read with Article 262 of  the Constitution

is that the entire judicial power of the State and, therefore, of the courts including that of

the Supreme Court to adjudicate upon original dispute or complaint with respect to the

use, distribution or control of the water of, or in any inter-State river or river valleys has

been vested in the Tribunal appointed under Section 4 of  the said Act. Any executive

order or a legislative enactment of a State which interferes with the adjudicatory process

and adjudication by such Tribunal is an interference with the judicial power of  the State

(Para 66). The Ordinance is unconstitutional because it affects the jurisdiction of the

Tribunal appointed under the Central Act, viz., the Inter-State Water Disputes Act which

legislation has been made under Article 262of the Constitution (Para 17). The purpose

of  the interim order was to give effect of  the interim order passed by the Tribunal on 25th

June, 1991 The Ordinance has, therefore, an extra-territorial operation. Hence the

Ordinance is on that account beyond the legislative competence of the State and is ultra

vires the provisions of Article 245(1) of the Constitution (Para 67) it is only the Decision

which finds support from the report of  the Tribunal which in turn must be the result of  a

full and final investigation in full which is required to be published under Section 6 of the

Act and not an order such as the one passed by the Tribunal. The present order is neither

a Decision nor adjudication and hence cannot be published.
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The subject of interim relief is a matter connected with or relevant to the water dispute

within the meaning of Section 5(1) of the Act. Hence the Central Government could

refer the matter of  granting interim relief  to the Tribunal for adjudication (Para 21). Sub-

section (1) of Section 5 expressly empowers the Central Government to refer to the

Tribunal not only the main water dispute but any matter appearing to be connected with

or relevant to it. It cannot be disputed that a request for an interim relief whether in the

nature of mandatory direction or prohibitory order, whether for the maintenance of status

quo or for the grant of  urgent relief  or to prevent the final relief  being rendered in fructuous,

would be a matter connected with or relevant to the main dispute. The order of the

Tribunal will be a report and Decision within the meaning of  Section 5(2) and would

have, therefore, to be published under Section 6 of the Act in order to make it effective

(Para 74).
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Mullaperiyar Environmental Protection Forum v. Union of  India (UOI) and Ors.

AIR2006SC1428, 2006(1)ARBLR374(SC), JT2006(3)SC31, 2006(2)SCALE680,

(2006)3SCC643

Decided On: 27.02.2006

Name of the Judges

Y.K. Sabharwal, C.J., C.K. Thakker and P.K. Balasubramanyan, JJ.

Composition of the bench: 3 Judges

Brief  Facts:

An agreement dated 29th October, 1886 was entered into between the Maharaja of

Travancore and the Secretary of  State for India in Council where under about 8000 acres

of land was leased for ‘Mullaperiyar Project’. In pursuance of the said agreement a water

reservoir was constructed across Periyar river during 1887-1895. It is known as

Mullaperiyar Dam. In the past, reservoir was filled up to full level of  152 ft. State of

Tamil Nadu generated electricity from the project and surrendered fishing rights in the

leasehold land in favour of State of Kerala . In view of apprehension expressed in the

light of leakage, in the year 1979 the water level was allowed up to 136 ft. instead of 152

ft. In 1934, Periyar Wildlife Sanctuary had been declared as a ‘sanctuary’ covering the

grassy area, marshy areas, swamps of Mullaperiyar Dam which was expanded to 777 sq.

kms under the Wild Life Protection Act, 1972 Taking into account its importance as a

well known habitat of tigers which is a highly endangered species, the sanctuary has been

declared as “Periyar Tiger Reserve” in 1978 under the special management programme

known as ‘Project Tiger’. It was said to be the oldest sanctuary in the State of Kerala

which played a very important role in bio-diversity conservation in Western Ghats In this

context a dispute arose between the parties concerning raising of the height of the dam.

Issue Involved:

1. Whether the jurisdiction of this Court is barred in view of Article 262 read

with Section 11 of  the Inter-State Water Disputes Act, 1956?

2. Whether Article 363of the Constitution bars the jurisdiction of this Court?

3. Whether the raising of  water level of  the reservoir from 136 ft. to 142 ft.

would result in jeopardizing the safety of the people and also degradation of

environment?
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Decision

The State of  Kerala and its officers are restrained from causing any obstruction. After the

strengthening work is complete to the satisfaction of the CWC, independent experts

would examine the safety angle before the water level is permitted to be raised to 152 ft

(Para 32).

SUMMARY OF THE ARGUMENTS:

The State of Kerala filed an affidavit for not allowing the raising of water level from 136

feet. According to it, the life of the dam was said to be 50 years from the date of

construction. Since it had completed more than 100 years, it had served the useful life. It

was, therefore, dangerous to allow raising of water level beyond 136 feet serious

consequences could ensue and three adjoining districts could be completely wiped out

and destroyed (Para 9). CWC was the highest technical authority with the required expertise

on the subject. It had inspected the dam in detail and found various allegations as incorrect

and baseless. The committee consisting of  experts considered the question and thereafter

various recommendations were made and actions were suggested. It was, therefore, not

open to the State of  Kerala to refuse to cooperate and not to accept the suggestions and

the recommendations of CWC (Para 10).

Observations

Y.K. Sabarwal C. J

On the question of jurisdiction court opined that the main Issue is about the safety of the

dam on increase of  the water level to 142 ft. For determining this Issue, neither

Article 262 of  the Constitution of  India nor the provisions of  the Inter-State Water Dispute

Act, 1956 have any applicability. There is no substance in the contention that

Article 262 read with Section 11 of  the Inter-State Water Disputes Act bars the jurisdiction

of the court in regard to nature of disputes between the two States(Para 23).

The main reason for ouster of jurisdiction of courts as provided in Article 363 was to

make certain class of agreements non-justiciable and to prevent the Indian Rulers from

resiling from such agreements because that would have affected the integrity of India.

The agreement of  the present nature would not come within the purview of  Article 363.

This Article has no applicability to ordinary agreements such as lease agreements,

agreements for use of  land and water, construction works. The present dispute is not in
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respect of  a right accruing or a liability or obligation arising under any provision of  the

Constitution (Para 24).

It cannot be said that forest or wildlife would be affected by carrying out strengthening

works and increase of the water level. On the facts and circumstances of the case, the

strengthening work of existing dam in the forest cannot be described as a non-forestry

activity so as to attract Section 2 of  the Forest (Conservation) Act, 1980, requiring prior

approval of Union of India (Para 28). It was only in 1979 that the water level was brought

down to 136 ft from 152 ft. The increase of water level will not affect the flora and fauna.

In fact, the reports placed on record show that there will be improvement in the

environment. elephant herds and the tigers will be happier when the water level slowly

rises to touch the forest line. In nature, all birds and animals love water spread and exhibit

their exuberant pleasure with heavy rains filling the reservoir resulting in lot of  greenery

and ecological environment around (Para 29). Regarding the Issue as to the safety of the

dam on water level being raised to 142 ft. from the present level of 136 ft, the various

reports have examined the safety angle in depth including the viewpoint of  earthquake

resistance. The apprehensions have been found to be baseless (Para 30). There are no

visible cracks that have occurred in the body of the dam and seepage measurements

indicate no cracks in the upstream side of the dam. The dam immediately in line after

Mullaperiyar dam is Idukki dam. It is the case of State of Kerala that despite the ‘copious

rain’, the Idukki reservoir is not filled to its capacity, while the capacity of  reservoir is

70.500 TMC, it was filled only to the extent of 57.365 TMC. This also shows that assuming

the worst happens, more than 11 TMC water would be taken by Idukki dam. The experts

were having reported about the safety of the dam and the Kerala Government having

adopted an obstructionist approach, cannot now be permitted to take shelter under the

plea that these are disputed questions of  fact. There is no report to suggest that the safety

of the dam would be jeopardized if the water level is raised for the present to 142 ft. The

report is to the contrary (Para 30).
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State of  Punjab v. State of  Haryana and others

(2004) 12 SCC 673.

Decided on June 4, 2004.

Name of the judges:

Ruma Pal &Venketarama Reddi JJ.

Composition of the bench: 2 Judges

Brief  Facts:

Same of 2002 Judgment

As per the 2002 judgment the work of  the canal was to be completed within one year. But

the State of Punjab did not comply with the courts decree. On 18.1.2002 it field an

application for review of judgment which was dismissed on 5.3.2002. State of Harayana

filed an application for enforcement of the decree dated 15.1.2002 Punjab filed a suit

inter alia challenging the decree dated 15.1.2002 and then there was Harayana application

for rejection of  the plaint in Punjab’s Suit.

Issue Involved:

Whether existence of cause of action is necessary prerequisite to institute a suit under

Article 131 of the Constitution?

Whether in view of change circumstances State of Punjab is entitled to the modification

of mandatory injunction granted against it?

SUMMARY OF THE ARGUMENTS:

Contention of Petititoners:

State of Haryana contended that a suit to set aside a decree of the apex court is not

maintainable under Article 131 of the Constitution. The suit by the respondents seeks to

raise Issued related to water which are not entertainable by this court by virtue of Article

262. As far as declaration of Punjab settlement as not enforceable etc. the petitioners

contended that these Issues in the suit were hit by res judicata.
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Contention of respondents

State of Punjab contended that it has a legal right to resist execution of the decree by

reason of changed circumstances which right could only be enforced under Article 131

by way of a suit. Article 131 being extraordinary in character and the requirement of a

cause of  action could not be imported into it. Furthermore the judgment of  this court

dated 15.1.2002 decided a water dispute and that the Decision of this court in dismissing

the review petition was wrong. As far as the Issue of  res judicata is concerned, that is an

Issue to be decided in the suit and not by way of application under Order 23 Rule 6 of the

Rules.

Decision

The residurary power under Section 51(e) of the Code of Civil Procedure allows a court

to pass orders for enforcing a decree in a manner which would give effect to it. The period

specified in the decree for completion of the canal by Punjab is long since over and Union

of India which had worked out a contingent plan to carry out the remaining work to

ensure completion of work.

Following its earlier judgment court directed the Union of  India to carry out its proposed

action plan within the following time frame:

1) The Union of India is to mobilize a Central agency to take control of the

canal works from Punjab within a month from today.

2) Punjab must hand over the works to the Central Agency within 2 (Two) weeks

thereafter.

3) An empowered committee should be set up to coordinate and facilitate the

early implementation of  the decree within 4 (four) weeks from today. Repre-

sentatives of the States of Haryana and Punjab should be included in such

Committee;

4) The construction of  the remaining portion of  the canal including the survey,

preparation of detailed estimates and other preparatory works such as repair,

desilting, clearance of vegetation etc. are to be executed and completed by

the Central Agency within such time as the High Powered Committee will

determine.

5) The Central and the Punjab Governments should provide adequate security

for the staff  of  the Central Agency.



Report of the Commission on Centre-State Relations

136

Observations:

Article 131 of the Constitution which has clothed this Court with exclusive original

jurisdiction to decide any dispute (a) between the Government of India and one or more

States or (b) between the Government of India and any State or States on one side and

one or more States on the other; or (c) between two or more States, has laid down as a

condition for the exercise of such jurisdiction, that the dispute must involve any question

(whether of  any law or fact) on which the existence or extent of  a legal right depends. It

is evident that the phrase “cause of action” as occurring in Order XXIII Rule 6(a) does

not appear in Article 131. The phrase, which occurs in Section 20 of the Code of Civil

Procedure and is commonly used in connection with ‘ordinary’ suits, has, in that context,

“acquired a judicially-settled meaning. In the restricted sense cause of  action means the

circumstances forming the infraction of  the right or the immediate occasion for the action.

In the wider sense, it means the necessary conditions for the maintenance of the suit,

including not only the infraction of the right, but the infraction coupled with the right

itself. Compendiously, the expression means every fact which it would be necessary for

the plaintiff to prove, if traversed, in order to support his right to the judgment of the

Court. Every fact which is necessary to be proved, as distinguished from every piece of

evidence which is necessary to prove each fact, comprises in “cause of action”(Para 23)

Before any suit is instituted under Article 131 of the Constitution the conditions given

below must be satisfied.

The first question to be answered is: do these disputes involve any question (whether

legal or factual) on which the existence or extent of a legal right of the plaintiff depends?

If it does then the next question is, whether the raising of such disputes is barred by any

law? If  any of  these questions is answered in the affirmative then the plaint must be

rejected as a whole. On the other hand, if any part of the dispute crosses both hurdles,

the suit must survive because there cannot be a partial rejection of  the plaint(Para 36)

The court on facts held that there has been no change in the circumstances

On the basis of which earlier decree was passed an order the parties to be abide by its

earlier judgment whereby the State of  Punjab was directed to complete the construction

of SYL canal. The mandate in the decree was to carry out the obligations under agreement

dated December 31, 1981. It did not envisage a “continuing process over which the equity

court necessarily retains jurisdiction in order to do equity”. Principle (b) relating to

modification of decrees enunciated earlier is therefore absent.(Para 56)
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Further court refused any Observations on the interpretation of  article 131 and article

262, and as the same has been answered in the constitutional bench Decision.

Article 145(3) was relied on because it was said that the scope of Article 131 and 262 had

to be interpreted. We had said in the judgment dated January 15, 2002, that in the

Constitution Bench Decision in State of  Karnataka Vs. State of  A.P. this Court had

considered the provisions of Article 262(2) of the Constitution and Section 11 and

Section 2(c) of  the Inter- State Water Disputes Act and its impact on a suit filed under

Article 131 of the Constitution. By that Decision two cross suits were disposed of (the

State of  Karnataka Vs. State of  A.P. and by the State of  A.P. Vs. State of  Karnataka). Two

separate judgments were delivered. The State of  A.P. had prayed for 14 reliefs but, the

Court observed, the reliefs essentially related to the construction of  the Almatti Dam on

the river Krishna by the State of  Karnataka to a height of  524.056 metres. Issue No.2

related to the jurisdiction of this Court to entertain and try the suit under the provisions

of  Article 262 of  the Constitution and Sections 11 and 2(c) of  the Inter-State Water

Disputes Act, 1956. The Issue was conceded by the State of Maharashtra which had

raised the Issue. Over and above that, the Court was independently of the view that this

Court had the jurisdiction to entertain and hear the suit and answered Issue 2 in the

affirmative (Para 65)

Ruma Pal J.(P. 712)

We conclude this chapter with a reminder to the State of  Punjab that: (US p. 36)

“Great States have a temper superior to that of private litigants, and it is to be hoped that

enough has been decided for patriotism, the fraternity of the Union, and mutual

consideration to bring it to an end.
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STATE OF HARYANA v. STATE OF PUNJAB

(2002) 2 Supreme Court Cases 507

Decided on January 15, 2002.

Name of the Judges:

G.B.Pattanaik and Ruma Pal, JJ.

Composition of the Bench: 2 Judges

Brief  Facts:

State of Haryana was created from the erstwhile State of Punjab under the Punjab

Reorganization Act with the formation of  new state its needs and requirements had to be

taken care of. Since Haryana had large arid tract and several drought prone areas hence

more water was required by the state. Hence the Union Government allotted 3.5 MAF in

favour of  Haryana with some stipulations. Since the existing canal system was not capable

of  utilizing 3.5 MAF of  water and it was agreed that SYL canal would be constructed.

The Punjab Government sought an increase in its share of water and linked the SYL

canal Issues to it. Both the states filed suit in the apex court – Haryana demanding

expeditious completion of SYL canal and Punjab challenging the competence of Central

Government to make any allocation under Section 78 of the Punjab Reorganization Act.

During pendency of the suits an agreement was arrived at between Chief Ministers of

Punjab, Haryana and Rajasthan and the suits were withdrawn. But SYL canal could not

take shape due to militancy and other related Issues. Finally “Punjab settlement” took

place and a tribunal was set up by the insertion of  S. 14 in the Water Dispute Act, 1956 to

look into the matters but not the matters which relate to construction of  SYL canal.

Hence the present suit under Art. 131 by State of Haryana impleading State of Punjab as

Defendant 1 and Union of India as Defendant 2.

Issue Involved:

Issue inter alia are whether in the facts and circumstances of the cases Defendant 1 (the

State of  Punjab) and alternatively, Defendant 2 (the Union of  India) were and are bound

to construct and complete, in a time bound manner, the Sutlej-Yamuna link Canal (SYL

Canal) Project, in the Punjab portion/ territory and whether the plaintiff (State of Haryana)

is entitled to the reliefs prayed for against the defendants.
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Decision

The State of Punjab was directed by way of mandatory injunction to complete the SYL

canal project within one year from the date of Decision. Central Government has a solemn

duty to see that the terms of  the agreement which the state have entered among themselves

on the intervention of  the Prime Minister are complied with in toto. It was held that more

than Rs. 700 crores of  public revenue cannot be allowed to be washed down the drain

when the entire portion of the said canal within the territory of Haryana has already been

completed and major portion of the said canal within the territory of Punjab also has

been dug out leaving only minor patches within the said territory of Punjab to the

completed.

Haryana was cautioned from taking excess water than allocated after the completion of

the project and in event that Tribunal does some reallocation then it may also consider

issuing appropriate direction as to how much water can be drawn through SYL canal.

Ratio Decidendi:

In view of  clauses (i) and (ii) of  Section 2( c) of  the Inter State Water Disputes Act the

Dispute would be a water dispute within the meaning of Section 2( c)when the dispute is

in relation to the use, distribution or control of the waters of any Inter-State river or

interpretation of  the terms of  an agreement relating to the use, distribute on control of

such waters or implementation of such agreement.

SUMMARY OF THE ARGUMENTS

Submission of the Petitioners

It has been averred by the petitioners that SYL canal is the very life line of  the farmers of

Haryana and the livelihood of  the farmers depends on water drawn by the canal. They

contended that allocation of water was done after due consideration of all these factors

and State of Haryana not being a riparian state could only draw the allocated water by

digging a canal. Non completion of  canal work is resulting in a loss of  agricultural

production of over eight lakh tones per annum and the defendant state has been going

back from its promises which they made by signing agreements. It further averred that

about 90% of  the work stood completed at a cost of  Rs. 600 crores and failure on the part

of  State of  Punjab to complete the project is causing incalculable harm to the petitioner

state.
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Submission of the Respondents

State of Punjab

It was inter alia contended that dispute falls within the Inter-State Water Dispute Act,

1956 and so jurisdiction of Supreme Court is barred. The “Punjab Settlement” was by

Harchand Singh Longawal which is not legally binding. Moreover, State of  Haryana is

getting an additional water supply through River Yamuna under the agreement dated

12.5.1994 between the States of Uttar Pradesh, Haryana, Delhi and Himachal Pradesh,

hence SYL canal can be dispensed with. In addition Haryana is already getting 1.62 MAF

of  water in Ravi Beas Waters through the existing canal system of  Bhakra Main line/

Narwana Branch. This water should suffice State of Haryana and if at all the allocation

of 3.5 MAF comes through it would deprive the State of Punjab of irrigation facilities to

lakhs of  acres of  land. Accordingly no cause of  action has accrued to the plaintiff  to file

the present suit, invoking Article 131 of the Constitution and at no stage, the State of

Punjab committed itself  to the construction of  SYL canal.

Union of India

Union of India took the stand that it is for the State Government to build the canal and

on their part they have issued directions for the same. They had constituted the Ravi and

Beas Waters Tribunal which in its interim report has submitted that the canal is the lifeline

of  the farmers of  Haryana and needs to be completed expeditiously and on their part they

have given financial assistance for the same to State of  Punjab.

Observations:

Pattanaik J.

“[I]t was indeed for the Central Government to see that the canal is excavated and the

recalcitrant State should have been prevailed upon. In a semi-federal system of

Government, which has been adopted under the Indian Constitution, all the essential

powers, both legislative and executive have been conferred upon the Central Government.

True federalism means the distribution of  powers between a Central authority and the

constituent units. Dicey’s concept of  federalism is a national constitution for a body of

States, which desire union and do not desire unity. According to him, a federal State is a

political contrivance intended to reconcile national unity and power with the maintenance

of  State rights. The essence of  a federation is, therefore, existence of  a Union and its
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States and the division of  power between the Union and the States. If  the component

parts of a State have no power of policy Decision in any field, but are confined to carrying

out the Central Government directives through the medium of an institutional fabric of

federal form, it is not a federal but a unitary State. Political integrity of  the Union and

each State seems to be essential to the federal concept. Authors, therefore, described our

Government to be one which is federal in structure but somewhat unitary in spirit. The

Constitution of  India, defines the political authority, locates the sources of  political power

and indicates, how the power has to be exercised, setting out the limits on its own use.

Our Constitution is more than fifty years old and during this half  century, several

developments have taken place, which have moulded the working of the Constitution

and brought out several difficulties in its working and has provoked a number of

controversies. “
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State of  Karnataka

 V.

 State of Andhra Pradesh & Ors

Equivalent Citation: AIR2001SC1560, JT2000(6)SC1, 1999(4)SCALE332,

(2000)9SCC572

Decided On: 25.04.2000

.B. Majmudar, G.B. Pattanaik, V.N. Khare, U.C. Banerjee and R.P. Sethi, JJ

Brief  Facts:

River Krishna originates in the State of Maharashtra and flows down through the State of

Karnataka and State of Andhra Pradesh and meets the Bay of Bengal in Andhra Pradesh.

It has got several tributaries and in the pre-independence era, there was not much dispute

between the then States for sharing water of  any inter-State river. Finally on April 10,

1969, Government of  India constituted the Krishna Water Disputes Tribunal and called

upon the Tribunal for adjudication of  the water disputes regarding the inter-State river

Krishna and the river valley thereof. The Tribunal was constituted under Section 4 of  the

Inter-State Water Disputes Act, 1956 (hereinafter referred to as ‘the Act’), which Act has

been enacted by the Parliament in exercise of powers conferred under Article 262 of the

Constitution of  India. The said Tribunal on consideration of  the materials placed before

it, investigated into the matters referred to it and forwarded a report to the Central

Government, setting out the facts found by it and giving its Decisions of the matters

referred to it, on December 24, 1973, under Section 5(2) of the Act. The Central

Government construed the aforesaid Final Order to be the Decision of  the tribunal and

accordingly, published the same in the Extraordinary Gazette dated May 31, 1976 and on

such publication, the said Final Order has statutorily become final and binding oh the

parties to the dispute. In the Report of the tribunal as well as in the further Report,

submitted by the tribunal, two Schemes have been evolved - Scheme “A” and Scheme

“B”. But for proper implementation of Scheme “B”, the Constitution of the Krishna

Valley Authority was absolutely necessary and the State of  Andhra Pradesh not having

agreed for Constitution of  the controlling authority, the tribunal did not make Scheme

“B” as part of  its Final Order. The State of  Karnataka however being of  the opinion that

Scheme “B” having formed a part of  the Decision of  the tribunal was also required to be
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notified by the Central Government under Section 6 of the Act, making it binding on the

parties, and the same not having been done, filed the present suit on 1st of March, 1997,

impleading the State of Andhra Pradesh, the State of Maharashtra and the Union of

India as party defendants, invoking the jurisdiction of this Court under Article 131 of the

Constitution. The State of Karnataka has prayed for mandatory injunction to the defendant

No. 3 Union of  India to notify Scheme “B” framed by the tribunal

Issue Involved:

Whether the suit under Article131 is barred by Article 262(2) of the Constitution read

with Section 11 of  the Inter-State Water Disputes Act, 1956?

Decision

If any of the riparian State approaches the Central Government, the Central Government

would do well in constituting a Tribunal which Tribunal can go into the entire gamut of

disputes and in the said proceedings the parties can certainly place the datas and materials

on the basis of  which Bacchawat Tribunal had evolved the two Schemes for efficacious

allocation of water in river Krishna. It will also be open for the parties to place fresh datas

on the basis of improved method of gauging even for finding out the availability of water

in Krishna basin. The suit is accordingly dismissed with these Observations

Ratio Decidendi:

Any water dispute not raised before the tribunal or raised but left open by the it would be

a fresh water dispute and as such would be barred under Article 262 read with Section11 of

the Inter-State Water Disputes Act, 1956. The only way to resolve such kind of  disputes

is to refer them to the tribunal contemplated under the Inter-State Water Disputes Act,

1956

SUMMARY OF THE ARGUMENTS

Salve, the learned Solicitor General, appearing for the Union Government, reiterated the

stand taken by the two other defendant States and submitted that the tribunal itself has

never thought Scheme “B” to be its Decision and the expression “Decision” has to be

interpreted with reference to the water dispute defined in Section 2(c), the complaints

and reference made under Section 3 and the adjudication provided for in Section 5. A

combined reading of  the aforesaid provisions of  the Act, according to Mr. Salve, indicates

that it is that adjudication of the tribunal which is capable of being implemented on its
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own, which can be held to be the Decision of the tribunal, binding on the parties and not

Observations made or consideration of  several proposed schemes by the tribunal itself,

in course of  the proceedings. He further submitted that the relief  sought for by the plaintiff-

State is itself a water dispute under the Act, and therefore, the suit is not maintainable in

view of Section 11 of the Act. The sharing of surplus as evolved under Scheme ‘B’ and

as such the prayer amounts to have a new Scheme altogether not evolved by the Tribunal

itself  and, consequently, a fresh water dispute and therefore, such a dispute cannot be

entertained by this Court under Article 131 of the Constitution, the same being barred

under Section 11 of the Act.

Observations

G.B. Pattanaik J

In terms of  the judgment of  this Court in Cauvery Water Disputes case, Scheme ‘B’ had

not been meant to be implemented and given effect to by the parties to the dispute and as

such cannot be a Decision of  the Tribunal under Section 5(2) of  the Act. It can be held to

be ‘facts found’ in the report submitted. (Para12) After examining the relevant portions in

the Decision of  the tribunal court further observed that the Tribunal both in the Original

report as well as the further report unequivocally indicate that the Tribunal never considered

Scheme ‘B’ to form a part of  its Decision for being implemented even though there

cannot be any doubt about the efficacy of the Scheme in question (Para16) It will be for

the appropriate authority to be entrusted with the task of  resolving the long simmering

water dispute in Krishna basin between the three riparian States to come to its own

Decision on the basis of  the data placed before it by the contesting States. Scheme -B

formulated by the earlier Tribunal can only serve as a useful blueprint to this authority,

though it may not strictly be binding on it.(Para19)While answering the first Issue in

favour of  the plaintiff  further observed that it is difficult to hold that it constitutes a

dispute within the meaning of Section 2(c) of the Act, and therefore, the jurisdiction of

this Court gets barred under Article 262 read with Section 11 of the Act. In fact, the

assertions made in the plaint and the relief sought for can be held to be a claim on the

basis of an adjudicated dispute, the enforcement whereof is sought for by filing a suit

under Article 131 of the Constitution. Such a suit cannot be held to be barred under

Article 262 of  the Constitution read with Section 11 of  the Act. It is true, we have held

while deciding Issues 4, 5 and 7 that Scheme “B” evolved by the tribunal is not the

Decision of the tribunal under Section 5(2) of the Act but such conclusion of ours, would
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not necessarily lead to the conclusion that the suit itself gets barred under Section 11 of

the Act, as contended by the learned Solicitor General. The question whether the jurisdiction

of this Court gets barred in view of Section11 of the Act has to be answered by examining

the assertions in the plaint and the relief  sought for and by doing so, we are not in a

position to hold that the assertions in the plaint together with the relief sought for, constitute

a dispute under Section 2(c) of the Act, thereby ousting the jurisdiction of this Court

under Section 11. (Para24) Further it is appropriate for the Central Government to exercise

the discretion while granting any scheme or project of the lowest riparian state and bearing

in mind, what is really meant by the liberty granted, so that the lowest riparian state

should not be allowed to proceed ahead with large-scale water projects for utilisation of

the surplus water in excess of the allocated quantity over which, the State has no right. It

is the Central Government which has to exercise this discretion while clearing projects of

the lowest riparian State and it should be so exercised that there should not be any

apprehension in the minds of the upper States ‘ that for all times to come, their right of

sharing the surplus water would in any manner be endangered. (Para27)

S. B. Mujumdar J

Any simmering dispute between the state requires to be’ adjudicated upon by a competent

Tribunal as noted earlier. It is axiomatic that crucial question for determination under

Section 3 of the Disputes Act is whether the interest of the State of Maharashtra or of

any of its inhabitants in Krishna river valley will be prejudiced by the executive action of

another riparian State, like the Defendant No. 1. The State is one integral unit and its

interest includes the well-being of its inhabitants within its territory including areas outside

the river basin. (Para58)

Banerjee J

Any dispute not raised before the tribunal would be a fresh water dispute and would not

come within the adjudicated dispute and Decision thereon by the tribunal itself and,

therefore, the suit filed under Article 131 is not maintainable (Para70)

But a dispute between the two states in relation to the said Inter-State River arising out

of the user of the water by one State would be a fresh water dispute and as such would be

barred under Article 262 read with Section11 of  the Inter-State Water Disputes Act, 1956.

The question of submergence of land pursuant to the user of water in respect of an Inter-

State river allocated in favour of a particular State is inextricably connected with the
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allocation of water itself and the present grievance of the State of Maharashtra would be

a complaint on account of an executive action of the State of Karnataka within the

meaning of Section 3(a) and also would be a water dispute within the ambit of

Section 2(c) and, therefore, it would not be appropriate for this Court to entertain and

examine and answer the same (Para93).

Sethi J

The disputes relating to water management, its development and its distribution are to be

considered not from rigid technical or legal angle but from the preeminently important

humanitarian point of  view as water wealth admittedly forms a focal point and basis for

the biological essence and assistance of socio economic progress and well being of human

folk of  all the countries. In resolution of  the disputes relating to development, management

and distribution of the water reliance has to be placed upon the long usage, customs,

prevalent practices, rules, regulation Acts and judicial Decisions. There is no dispute that

under the constitutional scheme in our country right to water is a right to life and thus a

fundamental right. (Para186)

Further he expressed that that as and when action is initiated upon this judgment, the

Tribunal or the authority appointed in consequence thereof, for the purposes shall expedite

the matter and ensure that the most precious gift of nature - water and the public money

is not wasted in uncalled for, avoidable and imaginary litigation. (Para 189)
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T.N. Godavarman Thirumulpad v. Union of  India (UOI) and Ors.

MANU/SC/8551/2006

Equivalent Citation: 133(2006)DLT605(SC), 2006(10)SCALE246, (2006)10SCC490

Decided On: 17.10.2006

HON’BLE JUDGES

Arijit Pasayat and S.H. Kapadia, JJ.

Brief  Facts:

The case relates to the acceptance of the report of the expert committee constituted to

look into the violations, if  any, of  the environment protection norms arising out of  any

development project.

Issue Involved:

1) Was the impugned area a part of  ridge or was it constraint land?

2) Whether the Expert Committee’s report, that seeks to undertake ‘damage-

control’ by imposing a penalty on the project proponents who commenced

construction works without obtaining environmental clearance, should be

accepted?

Decision

It was clarified by the Supreme Court that the land in question has been treated as

“constraint area”. Though both the EPCA and the Expert Committee’s report refer to the

land as “similar to ridge area” but in the absence of a statutory definition of “ridge”, it

would be inappropriate to reopen the whole Issue.

The Court further held that though environmental clearances were not obtained by DDA

and the Authority should have been more transparent in its dealings, demolition cannot

be accepted as a viable solution since the allottees themselves had not indulged in any

malpractices for securing allotment and most of  the constructions had become complete

or functional.

Finally the Court accepted the recommendations made by the Expert Committee and

directed that remedial measures including costs should be imposed.
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The Court gave time of two months to take a Decision and accordingly disposed of the

IAs.

Ratio Decidendi:

1) The land was held to be constraint area and not a part of ridge.

2) The Expert Committee report’s recommendations were accepted by the Court.

SUMMARY OF THE ARGUMENTS:

The applicants contended that the impugned stretch of land (92 hectares) was never

declared to be not a part of the ridge. Moreover, the environment factors were not in

favour of urban development use of land and thus the whole stretch should be developed

as green. It was also contended that since the Expert Committee’s report focuses more on

the aspects of regularizing the unauthorized areas rather than on the consequences flowing

from the non observance of  the procedure before undertaking any construction, it should

not be accepted. On the other hand, DDA and the allottees submitted that it had been

long settled by a Supreme Court order dated 13.09.96 was constraint area and not an

integral part of Delhi Ridge. It was also pleaded that the application should be dismissed

for it is trying to re-open an Issue which had become final long back

Observations (per Arijit Pasayat, J.)

“The EPCA’s report dated 6.10.1999 nowhere indicates that the land in question was a

part of  the ridge. Both the EPCA and the Expert Committee’s report under consideration

refer to the land as “similar to ridge area”. Significantly, the EPCA in its report has taken

note of  the fact that there is no statutory definition of  “ridge”. That being so, at this

juncture, it would be inappropriate to reopen the whole Issue as to whether the land in

question was a constraint area or ridge land. A bare reading of the order dated 19.8.1997

makes the position clear that this Court had treated the land as constraint area.” (para 6)

“The stand that wherever constructions have been made unauthorisedly demolition is

the only option cannot apply to the present cases, more particularly, when they unlike,

where some private individuals or private limited companies or firms being allotted to

have made contraventions, are corporate bodies and institutions and the question of

their having indulged in any malpractices in getting the approval or sanction does not

arise. Some of  the allottees are the National Book Trust, School of  Planning or

Architecture, Shri Ram Vithala Sikha Seva Samiti, International center for Alternate Dispute
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Resolution and Institute for Studies and Industrial Development. In most of these cases

the constructions are already complete and have become functional.” (para 8)

“In view of what has been stated above, the MoEF has now to take a Decision by taking

the land as constraint area. It is needless to say that even if the land is held to be constraint

area the constructions thereon have to be made after having the requisite clearance. The

MoEF shall take note of the stands projected by the respondents…What remains to be

decided as to what remedial measures including imposition of such amounts as costs can

be taken. Let the MoEF take a Decision within a period of 2 months from today to avoid

unnecessary delay.” (para 10)

(this case does not seem to pertain to Centre-State relations)
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The State of  West Bengal v. Kesoram Industries Ltd. and Ors.

2004 (1) SCALE 425: (2004)10 SCC 201: MANU/SC/0038/2004

V.N. Khare, C.J., R.C. Lahoti, B.N. Agarwal, S.B. Sinha and AR. Lakshmanan, JJ.

Decided On: 15.01.2004

Brief  Facts :

In this batch of matters, some appeals by special leave under Article 136 of the Constitution

and some writ petitions filed in this Court, raise a few questions of constitutional

significance centring around Entries 52, 54 and 97 in List I and Entries 23, 49, 50 and 66

in List II of the Seventh Schedule to the Constitution of India as also the extent and

purport of the residuary power of legislation vested in the Union of India. Cesses on

coal-bearing land levied in exercise of the power conferred by State legislation have been

struck down by a Division Bench of  the Calcutta High Court. In exercise of  the same

power cesses have also been levied on tea plantation land which are the subject-matter of

writ petitions filed in this Court. The Bengal Brickfield Owners’ Association has also

come up to this Court by filing a writ petition under Article 32 of the Constitution, laying

challenge to the same cesses levied on the removal of brick earth. These three sets of

matters arise from West Bengal. The High Court of  Allahabad has upheld the constitutional

validity of  cess levied in the State of  U.P. on minor minerals, which Decisions are the

subject matter of  civil appeals filed under Article 136 of  the Constitution. For the sake

of  convenience, these matters have respectively been called (A) Coal matters, (B) Tea

matters, (C) Brick earth matters, and (D) Minor mineral matters. However, this brief  is

limited to the discussion vis-à-vis ‘coal matters’ and ‘minor mineral matters’.

Coal matters

A Division Bench of  the Calcutta High Court had, it’s vide judgment dated 25:11:1992,

reported as Kesoram Industries Ltd. (Textile Division) v. Coal India Ltd., [AIR 1993 Cal 78],

struck down certain levies by way of  cess on coal as unconstitutional for want of  legislative

competence in the State Legislature. The High Court has placed reliance on India Cement

Ltd. and ors. v. State of  Tamil Nadu and ors. and Orissa Cement Ltd. V. State of  Orissa and ors.

Feeling aggrieved, the State of  W.B. had come up in appeal by special leave.

Minor mineral matters

Batch of appeals were filed challenging the judgment dated 01:03:2000 delivered by a

Division Bench of the Allahabad High Court, upholding the constitutional validity of a
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cess on mineral rights levied under Section 35 of  the U.P. Special Area Development

Authorities act, 1986 read with rule 3 of  the Shakti Nagar Special Area Development

Authority (Cess on Mineral Rights) Rules, 1997. The High Court held the SADA Act, the

SADA Cess Rules and the levy of  cess fall within the competence of  State Legislature by

reference to Entry 5 in List II.

Issue Involved:

1. Whether the State legislature’s power to impose cess traceable to Entries 49

and 50 of List II vis-a-vis Entries 52, 54 of List I of the Seventh Schedule of

the Constitution of India?

2. Does the measure of  tax solely determine the character/ nature of  tax?

Decision

Majority R.C. Lahoti J (for himself  and on behalf  of  V.N. Khare, C.J., B.N. Agrawal and

Dr. A.R. Lakshmanan, JJ.)

Coal matters:

Before answering the Issues in hand the court clarified that India Cements was a case of

cess levied by state legislature on royalty and not on mineral rights or land and buildings;

the cess was struck down as royalty is income and State Legislatures are not competent to

tax a income. Similarly, in Orissa Cement Ltd. the levy of  cess by the state was based on

the royalty derived from mining lands and thus struck down. The court also pointed out

that State of  Orissa v. Mahanadi Coalfields Ltd. and ors. was erroneously decided as the

court in that case wrongly opined that the cess was levied on minerals and mineral rights

and not on land and thus outside the legislative competence of the State.

The Court upholding the vires of  West Bengal Taxation Act, 1992 observed that the

impugned levy is a tax on coal-bearing and mineral-bearing land and is covered by Entry

49 in List II. Though the method of quantifying the tax is by reference to the annual value

of  land (which in turn is determined by considering the quantum of  coal or mineral

produced and dispatched), yet it cannot be deemed to be a tax on coal and minerals.

 Even if it is assumed to be a tax on mineral rights, it lies within the legislative competence

of State (under Entry 50 of List II) in the absence of any limitations cast by Central

government (by reference to Entry 54 of List I and Entry 50 of List II) on the State

Legislature’s power to tax mineral rights or land.
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Minor Mineral matters:

On similar lines, while dealing with the minor mineral matters the Court held that the

levy of cess falls within the scope of Entry 49 of List II. It would also fall within Entry 50

of  List II if  it is not placed under limitation by the Parliament. Moreover, State Legislature’s

power to levy any tax or fee can be delegated to any institution of local government

constituted by law within the meaning of Entry 5 in List II.

The Court also pointed out that the impugned levy does not have the effect of increasing

the royalty. Merely because the cess is quantified by taking into consideration the quantity

of  the mineral produced, it does not acquire the character of  royalty. Drawing a distinction

between royalty and cess, the court observed that the former is the rent of  the land on

which the mine is situated or the price of the privilege of winning the minerals from the

land parted by the government in favour of the mining lessee. On the other hand, the cess

is a levy on mineral rights with impact on the land and quantified by reference to the

quantum of minerals produced.

Accordingly the civil appeals on coal matters are allowed and the civil appeals on minor

mineral matters are dismissed.

MINORITY

Sinha J.

According to the minority opinion since State is the owner of the minerals and grant of

mineral right is controlled by the Parliamentary statute, the State is denuded of its power

to impose any tax on mineral right in terms of  Entry 50 of  List II of  the Seventh Schedule

of Constitution of India.

Levy of tax on coal bearing lands and mineral bearing lands where mining operations are

being carried out through the process of  incline or digging pits is illegal, inasmuch as the

underground mining right would be larger in area than the surface right and, thus, it is not

possible to uphold the validity of, such statute with reference to the extent of the surface

right as mineral is being extracted from a larger underground area. Different rights may

belong to different persons over the same surface land and similarly different rights may

belong to different persons in respect of or over underground rights and the impugned

statutes having not made any provision of  different method of  levy, the impugned statutes

are ultra vires.
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The impugned provisions do not specify who would be liable to pay in relation to different

rights and who would be considered to be the owner of the land and to what extent. If the

extent of surface land is treated to be the unit, the same having regard to different mining

rights granted to different persons over different minerals would all be liable to pay cess

although they may not have any right over the surface at all or exercise such right there

over only over a part thereof.

It was also held that tax on lands and buildings in terms of  Entry 49 of  List II of  the

Seventh Schedule of the Constitution of India can be levied on land as a unit only and

since minerals bearing lands cannot be treated as an independent unit in respect of which

tax can be invoked, the impugned Acts must be held to be unconstitutional.

Accordingly allowed all the appeals and writ petitions except the appeals filed by State of

West Bengal.

Ratio Decidendi:

The State legislature has the power to tax mineral rights by virtue of entry 50 of List II to

the extent this power is not limited by the Parliament by virtue of Entries 52 and 54 in

List I. The States are permitted to impose a tax or fee on mineral rights till it remains in

pith and substance a tax or fee for augmenting the revenue resources of the State or a fee

for rendering services by the State and it does not impinge upon regulation of  mines and

mineral development or upon control of industry by the Central Government.

The method adopted by Legislature for quantification of tax cannot be solely decisive of

the nature of  tax and would not alter the character of  the levy.

SUMMARY OF THE ARGUMENTS:

Coal matters:

The appellant- State of  West Bengal has submitted that having regard to the real nature

of  the levy, it clearly falls within the legislative field of  Entry 49 in List II. On the other

hand the respondents contended that since the cess is assessed on the basis of value of

coal produced from the coal bearing land, it cannot be said to be a cess on land so as to be

covered by Entry 49 in List II.

Minor Mineral matters:

It was contended by the writ-petitioners that the SADA Cess Rules fall outside the

legislative competence of the State Legislature and actually fall within the scope of Entry
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54 of List I. It was also submitted that the impugned cess would have the effect of adding

to the royalty already being paid and thereby increasing the same, which was ultra vires the

power of the State Government as that power was exercisable only by the Central

Government.

Observations (per R.C. Lahoti J.)

“…Merely because the quantum of coal produced and dispatched or the, quantum of

mineral produced and dispatched from the land is the factor taken into consideration for

determining the value of  the land, it does not become a tax on coal or minerals. Being a

tax on land it is fully covered by Entry 49 in List II. Assuming it to be a tax on mineral

rights it would be covered by Entry 50 in List II. Taxes on mineral rights lie within the

legislative competence of the Stats Legislature “subject to” any limitation imposed by

Parliament by law, relating to mineral development. The Central legislation has not placed

any limitation on the power of the States to legislate in the field of taxation on mineral

rights.” (para 134)

“…There is nothing wrong in the state legislation levying cess by way of tax so as to

generate its funds. Although it is termed as, a ‘cess on mineral right’, the impact thereof

falls on the land delivering the minerals. Thus, the levy of  cess also falls within the scope

of Entry 49 of List II Inasmuch as the levy on mineral rights does not contravene any of

the limitations imposed by the Parliament by law relating to mineral development, it is

also covered by Entry 50 of List II. The power to levy any tax or fee lying within the

legislative competence of the State Legislature can be delegated to any institution of

local government constituted by law within the meaning of Entry 5 in List II. The Entries

5, 23, 49. 50 and 66 of List II provide adequate constitutional coverage to the impugned

levy of  cess. True it is that the method of  quantifying the cess is by reference to the

quantum of  mineral produced. This would not alter the character of  the levy.” (para 147)
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M/S ORISSA CEMENTS AND ORS v. STATE OF ORISSA AND ORS

MANU/SC/381/1991

Equivalent Citation: AIR1991SC1676, JT1991(2)SC439, 1991(1)SCALE617,

1991Supp(1)SCC430, [1991]2SCR105

Date of Decision : 04.04.91

HON’BLE JUDGES

S. Ranganathan, N.M. Kasliwal and S.C. Agrawal, JJ

Brief  Facts:

The case is constituted by appeals from various High Court Decisions wherein State

statutes levying cess on royalties were struck down by the High Courts. This Decision

came soon after the Decision of the Supreme Court in the India Cements case (discussed

earlier) wherein a similar provision in the Madras Panchayat Act was struck down by the

Supreme Court as being ultra vires the Mines and Minerals (Regulation and Development)

Act and Entry 54 List I of the Constitution.

Issue Involved:

The major Issues were framed keeping in mind the Orissa Act. They were:

(1) Can the cess be considered as “land revenue” under Entry 45 or as a “tax on

land” under Entry 49 or as a “tax on mineral rights” under Entry 50 of the

State List?

(2) If the answer to question (1) is in the negative, can the cess be considered to be

a fee pertaining to the field covered by Entry 23 of the State List or has the

State been denuded of the legislative competence under this Entry because

of Parliament having enacted the MMRD Act, 1957?

To this was added a third general Issue:

(3) If  the Statutory provisions were struck down are the petitioners/assesses en-

titled to refund?

Decision

Entry 45 of List II gave the State Government power to legislate on ‘land revenue’. But

since the India Cements case was on the very same Issue and in that case it was categorically

held that cess cannot be brought under the definition of ‘land revenue’ the argument did

not hold much water.
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Entry 50 of  List II deals with taxing of  mineral rights. Relying on the Decision in Hingir

Rampur case it was held that tax on mineral rights dealt with levies like taxes on leases of

mineral rights and on premiums and royalties etc and the same did not encompass a tax

on the minerals actually extracted, which amount to being an excise duty. Since the India

Cements Decision held that tax on royalties would not amount to tax on minerals, the

Court was bound by the latter Decision and this argument was also negatived.

Moving on to Entry 49 of List II which dealt with tax on land and building, which was the

strongest argument for the respondents in the Orissa case. Distinguishing with the India

Cements Decision, it was contended that the cess was not a tax on royalty but the royalty

was merely a figure to quantify the levy. The court held that though the argument was

appealing, the view had already been dealt with in the India Cements Decision. The

arguments were equated to those put forth in the Murthy case which was reversed in

India Cements. The respondents tried to take refuge in the concluding remarks of  Oza.J

in India Cements where he had said if the cess in that case was charged on ‘surface rent’or

a like value and not on royalty, the Decision could have been different. The court simply

held that in this case the cess is on royalty and not on surface rent or dead rent, even

Oza.J did not consider royalty to be ‘tax on land’. The court observed that the manner in

which the levy, initially introduced a uniform cess on all land, was slowly converted, qua

mining lands, into a levy computed at multiples of the royalty amounts paid by the lessees

thereof seem to bear out the contention that it is being availed of as a tax on the royalties

rather than one on the annual value of  the land containing the minerals.

Thus it was held that the Orissa Statute did not get the protection of Entries 45,49 or 50

of List II. This being held the second Issue was whether there was any overlap between

the State Act and the Central Act, calling for a striking down of the provision of the State

Act. At the outset the Court distance itself from the discussion about whether the cess is

a tax or a fee, since it was not an Issue here. The respondents based their arguments on

the Hingar Rampur case and the Tulloch case wherein statutes dealing with municipal

administration and land acquisition by the State were upheld on grounds that these did

not come into direct conflict with the Central Legislation and they could be pigeon holed

into entries within the State List. These were largely cases where the Court interpreted

both the Statutes harmoniously. In the instant case, it was held that the present legislation,

traceable to the legislative power under Entry 23 or Entry 50 of the State List which

stood impaired by the Parliamentary declaration under Entry 54, could hardly be equated

to the law for land acquisition or municipal administration which were considered in the

cases cited above and which are traceable to different specific entries in List 11 or List III.
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Citing various Decisions of the Supreme Court it was held that the distinction sought to

be made between mineral development and mineral area development was not a real one

as the two types of development are inextricably and integrally interconnected and also

that, fees of the nature levied by the Orissa Cess Act squarely fell within the scope of the

provisions of the Central Act.

The Madhya Pradesh and Bihar Acts did not get much attention since they were closer to

the Tamil Nadu Act struck down in India Cements. While dealing with the Bihar statute

the court pointed out that even the attempt to sustain the tax on the basis of Article 227

cannot succeed because firstly, the levy is a post-constitution levy and secondly, Article

227 only saves taxes, duties and cesses mentioned therein if they continue to be applied

for the same purposes and until Parliament by law provides to the contrary and with the

enactment of  the M.M.R.D. Act, 1957, they cease to be valid.

Turning to Madhya Pradesh Act, the court upheld the conclusion of  the high court that

such fee would be referable to item 23 and hence out of bounds for the State legislature

after the enactment of  the M.M.R.D. Act. It was also pointed out that though the tax

appears to be a tax on land, in substance, it is a tax on minerals produced therefrom and

thus not covered by entry 49 of the State List. The tax is not even referable to entry 50 as

it is not imposed on the mineral rights of every holder of mining lease but it is actually

levied on minerals produced in land held under mining lease.

Thus it was held that the impugned provisions of the Statutes of the three States were

repugnant to the MMRD Act and also the Constitution. Therefore they were liable to be

struck down. As far as the Issue of  refund was concerned, it was held that the States

would be put through a lot of difficulty if they were to repay the amounts collected since

most of the funds would have been diverted towards various activities of the State.

Dismissing the contentions of the respondents that it would amount to a violation of the

Fundamental Rights of the assesses, the Court, keeping in mind the interest of justice,

gave a prospective effect to the Decision.

The appeals were partially allowed thus.
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Ratio Decidendi:

The cess levied under the statutes of the three states do not fall within the powers given

to the States under Entries 45, 49 and 50 of List II of the Act.

Even if they fall within the ambit of Entry 23 of List II, the same is clouded by Entry 54

of the List I of the Constitution.

The India Cements Decision is binding on the Court and even otherwise it could direct

that the cess which has been held as un-constitutional need not be refunded in the interest

of justice.

SUMMARY OF THE ARGUMENTS:

The Orissa Statute took up most of the discussion in this case. The levy in this case was

not a direct levy on royalty. The Orissa Cess Act was a statute to codify the levy of  cess

on land in Orissa. The cess was to be calculated as a percentage of the annual value of

the land. When it came to mining lands the cess varied from 100% to 250% and more

depending on the mineral that was being excavated from the land. In case of minerals

which were not contemplated by the Schedule of the Act, the cess was 100% of the

royalty. Reverting back to the argument put forth in the India Cements case, the counsel

for the respondents tried to distinguish the Tamil Nadu statute in question in the said

Decision from the Orissa Cess Act. Branching out from this argument an attempt was

made to drive home the point that the fields of operation of the Orissa Act and the

MMRD Act were different and the State Act could not be held to be struck down by the

Central Act.

The Bihar and the Madhya Pradesh Acts were similar to the Tamil Nadu Act and closer to

the India Cements case. The arguments raised by the petitioners were similar to those in

the India Cements case. In addition, with reference to the Bihar statute it was also contended

that the State cannot seek to sustain the levy by relying on Article 227 of the Constitution.

Observations (per Ranganathan J)

“It is well-settled that the entries in the three legislative lists have to be interpreted in

their widest amplitude and therefore if a tax can reasonably be held to be a tax on land it

will come within Entry 49. Further it is equally well-settled that tax on land may be based

on the annual value of the land and would still be a tax on land and would not be beyond
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the competence of the State Legislature on the ground that it is a tax on income” (para

15)

“These Observations establish on the one hand that the distinction sought to be made

between mineral development and mineral area development is not a real one as the two

types of development are inextricably and integrally interconnected and, on the other,

that, fees of the nature we are concerned with squarely fall within the scope of the

provisions of the Central Act.” (para 41)

“In our view, we need not enter into a discussion on the principles of  prospective validation

enunciated by at least some of the Judges in Golaknath (supra) as the direction in’ India

Cement can be supported on another well settled principle applicable in the area of the

writ jurisdiction of  Courts. We are inclined to accept the view urged on behalf  of  the

State that a finding regarding the invalidity of a levy need not automatically result in a

direction for a refund of  all collections thereof  made earlier. The declaration regarding

the invalidity of  a provision and the determination of  the relief  that should be granted in

consequence thereof are two different things and, in the latter sphere, the Court has, and

must be held to have, a certain amount of discretion. It is a well-settled proposition that

it is open to the Court to grant, mould or restrict the relief in a manner most appropriate

to the situation before it in such a way as to advance the interests of justice.” (Para 52)
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PANCHAYATI RAJ INSTITUTIONS

List of the cases

1. M. Kesavulu and Ors. v. State of  Andhra Pradesh and Ors., 2003 (6) ALD

522

2. Ranga Reddy District Sarpanches’ Association and others v. Government of

Andhra Pradesh, Panchayath Raj Department, Hyderabad and others,

2004 (1) ALT 659 (L.B.)

3. Rakesh Kumar Sharma v. State of  U.P and Another, 2004 (3) AWC 2234
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ANALYTICAL SUMMARY OF THE ARGUMENTS

After an analysis of all the cases coming under Panchayati Raj Institutions to find out if

there is any Issue of conflict affecting Center-State relations, it has been found that no

case had such ramifications. Cases on Panchayati Raj Institutions mainly deal with

panchayat elections; reservation of  posts; grounds of  disqualification; powers of  state

election commission and election tribunals; removal/suspension of functionaries; no

confidence motions; powers of panchayats; dissolution of panchayats; delimitation/

amalgamation of panchayats; etc. None of these cases have, therefore, any direct

connection with Center-State relations as they are confined to intra-state or intra-district

Issues of  local nature only. Therefore, it was felt not necessary to analyse these cases as

they would not fit in the perspective of Inter-State Relations
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M. Kesavulu and ors. v. State of  Andhra Pradesh and ors.

2003(6)ALD522

G. Bikshapathy and M. Narayana Reddy JJ.

Decided on :18.09.2003

Brief  Facts:

The present batch of writ petitions were filed against the order of the tribunal upholding

the validity of  G.O. Ms. No. 505 and G.O. Ms. No. 538 which provided for integration of

services of  teachers of  Panchayat and Government schools.

Issue Involved:

Is the integration of  services of  teachers of  Panchayati Raj Institutions and teachers of

government schools constitutionally valid?

Ratio Decidendi:

Integration cannot be affected by the government order as it violates Articles 14 and 16

and goes against the spirit of Article 243G of the Constitution.

Decision

The court struck down the government orders that provided for integration of  teachers

of Panchayati Raj institutions and teachers of government schools as the teachers in

both Panchayati Raj institutions and government schools form distinct category vis-à-vis

appointment procedure as well as cadre.

SUMMARY OF THE ARGUMENTS:

The petitioners contended that integration is illegal and contrary to law as the teachers

working in the government schools and the teachers working in the schools under Zilla

Parishads and panchayat samitis (Panchayat Raj institutions/ PRIs) form distinct category

of  service with their respective service rules framed under Education Act and Panchayat

Raj Act. Further, a local cadre service (teachers working for government schools) cannot

be integrated with the non-local cadre service (teachers working in panchayati raj

institutions). It was also submitted that the impugned notifications go against the spirit

of Article 243 and is violative of Article 14 and 16 of the Constitution. It was also
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argued that when once separate service rules are framed in respect of  teachers working in

the panchayati raj institutions by virtue of the provisions contained in Panchayati Raj

Act, no separate rules can be made by virtue of  the proviso to Article 309 of  the

Constitution of India.

Observations (per G. Bikshapathy J.)

1. With the Constitution (Seventy Third) Amendment Act, the Panchayati Raj

Institutions were sought to be treated as independent entities with separate

powers and responsibilities under the Constitution. Thus by virtue of Article

243G read with item 17 of 11th Schedule (primary and secondary schools),

the panchayats are required to undertake responsibilities for imparting of edu-

cation and maintenance of  schools both primary and secondary.

2. The teachers in Education Department and PRIs are treated separately for

the purpose of  appointment, promotion etc. rules regulating the service con-

ditions of  teachers in government schools and rules regulation of  the service

conditions of  teachers in PRIs were separate under G.O. Ms. Nos. 278 owing

to the fact that the control and management of government school lies with

the government and control and management of schools under PRIs lies with

the Mandal Praja Parishads and Zilla Parishads.

3. Separate set of  rules are made applicable to the teachers in the Education

Department and also teachers in the Panchayat raj Institutions. The source of

appointment was different. Recruitment procedure was duly prescribed and

the appointment authority is duly stipulated and even after the provincialisation

also, their services were treated duly under G.O. Ms. No. 278. Even though

the services are provincialised and the pay scales and the other benefits as

enjoyed by the government teachers is equally made applicable to the teach-

ers in Panchayati Raj institutions, yet, they continue to stand on a different

footing, as already stated, the protection of autonomy of Panchayati Raj in-

stitutions, which aimed at achieving the status of local self government. There-

fore by provincialisation of  services it would not create any difference. As far

as their status is concerned they cannot be treated as absorbed teachers in

government service. (para70)

4. “It is not the case of the government that the schools under the control of the

Panchayati Raj institutions were taken over by the government and the teach-

ers working in the Panchayati Raj are absorbed in the government schools. In
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such a situation, carving out any rules making applicable to both the types of

employees viz. government teachers and panchayat teachers, is violative of

articles 14 and 16 of the Constitution of India. Since the field in respect of

service conditions of  teachers was already occupied by the rules framed in

G.O. Ms. No. 278 the government has no power to again frame the rules

under the proviso to Article 309 of the Constitution of India and also under

the provisions of  A.P. Education Act”. (para71)

5. “ The cadres are different. The teachers in government schools are a different

cadre and likewise Panchayat Raj institutions are different. Therefore the ques-

tion of merger of these two cadres would not arise…It is to be noted right

from the inception of Panchayat Raj setup these institutions are treated on a

different line. The schools were always under the control and management of

Panchayat Raj institutions subject however to the supervision of  the govern-

ment.” (para 78)

6. “..the independent identity of the Panchayat Raj bodies as local self govern-

ments has to be recognized. Every attempt has to be made to enliven the

cherished goal under the Constitution under Article 40 but the democratic

polity of the panchayat raj institutions cannot be emasculated by dissipating

and divesting their power of control and management over the educational

institutions upto secondaty level. The tribunal failed to concentrate on this

aspect and erred in holding that it is competent for the government to frame

the rules under proviso to Article 309 of  the Constitution of  India, if  not

under the provision of Education Act. (para 79)



Administrative Relations

165

Ranga Reddy District Sarpanches’ Association and others v. Government of  Andhra

Pradesh, Panchayath Raj Department, Hyderabad and others289

2004 (1) ALT 659 (L.B).

MANU/AP/001/2004

Decided On: 29.01.2004

Hon’ble Judges:

Devinder Gupta, C.J., Motilal B. Naik, B. Sudershan Reddy, G. Raghuram and P.S. Narayana,

JJ.

Brief  Facts:

The instant writ petition under Article 226 is filed by Ranga Reddy District Sarpanche’s

Association, represented by its President and Convenor and others, questioning certain

provisions of  A.P Panchayat Raj Act, 1994 and certain government rules and orders.

Issue Involved:

The questions before the courts were regarding the impact of Part IX on the existing

constitutional scheme and distribution of legislative powers under the Panchayath Raj

system and whether part IX gives limited autonomy or confers full autonomy without

state’s role in the functioning of  the Panchayats. Consequently the court had to deal with

the question whether Part IX of the Constitution overrides Articles 243, 256 and List II

of the seventh schedule of the Constitution. The basic question that the court is called

upon to answer is about the extent of the power of judicial review available in such like

matters where the question is about the sufficiency or inadequacy of power or authority

conferred upon the Panchayat Raj institutions.

Contentions

The constitutionality of  the Act and the Government orders and rules are challenged to

be unconstitutional on the following grounds-

1) The State Legislature is bound to act in conformity with Article 243-G of  the

Constitution which is mandatory.

289 2004 (1) ALT 659 (L.B.).
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2) The power to legislate regarding the entries in the eleventh schedule is well

conditioned and controlled and hence state cannot make any legislation relat-

ing to these entries though they overlaps with such corresponding entries in

seventh schedule in view of chapter IX, introduced by 73rd Constitutional

Amendment or such legislation should be in conformity eleventh schedule

only conferring powers on gram panchayats.

3) The provisions challenged in the Act, G.Os and rules are not in conformity

with Article 243-G and on the contrary they are violative of the constitu-

tional mandate envisaged by 73rd Amendment.

4) The spirit and object of the 73rd Amendment had not been carried out by the

provisions of  the Act and on the contrary the conferment of  powers on ex-

cess on the officials and deprivation of powers to the elected representatives,

would go to show that the very purpose of 73rd Amendment had not been

carried out, but had been defeated.

5) Though a writ of mandamus to make a law cannot be Issued definitely in the

light of the facts and circumstances well explained, necessary declaration

atleast can be made in his regard while exercising powers under Article 226 of

the Constitution of India.

Contentions of state of A.P inter alia are the following-

(i) The writ, as filed, is not maintainable. The substantial relief sought is a direction

to the Legislature to enact a law, though couched in the form of  seeking a direction to the

respondents to take immediate and appropriate steps to give effect to Articles 243 G, H,

I and N of the Constitution. Issuance of such a direction is beyond the Charter of this

Court.

 (iv) Article 243G is an enabling provision subject to the provisions of the Constitution.

The extent to which power and authority is to be endowed on the Panchayats to enable

them to function as institutions of self-Government is for the Legislature of the State to

decide and not for the Courts.

(v) The XI Schedule of the Constitution does not per se confer powers of legislation

though it enumerates the fields of legislation. In view of the provisions of VII Schedule

read with Article 246 of the Constitution, the State Legislature is empowered to make

laws without conferring the powers enumerated in the XI Schedule of the Constitution,

exclusively on the Panchayats. The 73rd Amendment to the Constitution does not
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eviscerate the legislative field of the State in respect of the matters specified in the XI

Schedule of the Constitution. The discretion of the State Legislature to enact a law in

relation to any of the Entries in List II or III of the VII Schedule of the Constitution,

including in respect of matters enumerated in the XI Schedule of the Constitution, is not

affected by the enabling provisions of  Article 243G. The discretion of  the Legislature

whether to devolve powers, authority and responsibility to the Panchayats, to what extent

and at what level is plenary and un-instructed by any provision in Part IX, including

Article 243G of the Constitution.

 (xii) The Panchayat Raj Institutions are distinct from their elected representatives.

Powers have been devolved on the Panchayat Raj Institutions. Powers need not be

conferred only on elected bodies and representatives. There is no constitutional

requirement that powers be not delegated to the officials of  the Panchayat Raj Institutions.

(xiii) The extent to which functions have to be assigned to the Panchayat Raj Institutions

and/or its elected representatives is for the Government to decide and in respect of the

exercise of  rule making power of  the Government conferred by the Act, no mandamus

can Issue.

(xiv) The statutory provisions enabling removal of elected representatives or dissolution

of the Panchayats are in accordance with the constitutional provisions of Part IX of the

Constitution.

Decision

The court unanimously held that organizing the Panchayati Raj institutions do not

constitute the third tier of  the federal structure exemplifying a further unit in the vertical

division of the power of governance under the constitution and held the impugned Act

as unconstitutional.

Observations

 Majority and concurring view

“It is for the State Legislature to decide by expressing its will through legislation or

subordinate legislation that to what extent the Panchayat Raj Institutions should be

conferred with power and authority. The power of  the Court in such like matters cannot

be stretched too far while exercising the jurisdiction under I Article 226 of the Constitution

so as to question the political wisdom unless it is established that there is clear infraction
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and breach of  the imperative constitutional provisions. Adequacy or inadequacy of  the

powers cannot be gone into unless it is shown that the same offends any provisions

contained in any part of  the Constitutional scheme. We are of  the view that in pronouncing

on the constitutional validity of a statute, the Court is not concerned with the wisdom or

unwisdom, the justness or otherwise of  the law. If  that which is passed into law is within

the scope of the power conferred on a Legislature and violates no restrictions on that

power, the law, must be upheld whatever a Court may think of  it. We are also of  the view

that the words “endow them with such powers and authority as may be necessary to

enable them” used in Article 40 of the Constitution and the similar words used in Article

243-G also cannot be so interpreted to mean that the extent of the powers and authority

endowed by the State Legislature should be limitless or be to the fullest extent. Both the

provisions have left it to the wisdom of the State Legislature even as regards the extent

of  the powers and authority to be endowed on the Panchayat Raj Institutions.”(para 6).

“The power of the State Legislature to legislate on a subject relating to an entry in State

List or Concurrent List is well governed by specific provisions and hence it cannot be said

that by introduction of Article 243G by 73rd Constitutional Amendment, the power to

legislate relating to those entries is in any way curtailed since Article 243G cannot override

Articles 245 and 246 and these provisions are to be harmoniously construed. It may be

that there may be some overlapping in respect of entries in Eleventh Schedule and Seventh

Schedule, but by that itself the power to legislate relating to an entry in Seventh Schedule

cannot be said to be in any way altered if otherwise the State Legislature is competent to

do so, especially in the light of  the language employed in Article 243G.” (para 14).

“The concept of  Basic structure and Federalism cannot be stretched too far so as to

include these Panchayat Raj Institutions also as part of  Federal concept in distribution of

powers or allocation of  powers. A directive in the form envisaged by Article 243 G

cannot be equated with an enforceable legal right flowing from a Constitutional mandate.

Autonomy to these Institutions is only limited autonomy, be it fiscal or otherwise, and the

Constitutional directive envisaged under Article 243 G has to be interpreted as only a

discretionary directive and nothing more.” (para 23)

“The excessive interference by bureaucrats and the non-participation or minimum

participation by elected representatives of the local bodies is made the main ground of

attack by the petitioners. The State Government cannot be said to be either an intruder or

encroacher in this regard. The minimal checks of Government control is aimed at
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streamlining the local body administration. This cannot be styled as excessive bureaucrism

in the context of limited autonomy which these local bodies enjoy in the light of the

Constitutional scheme.”(para 30).

Per Justice Raghuram

“The construction of  the expression “may” taken together with the text, philosophy and

object of the 73rd Amendment, we are of the considered view that the expression “may”

occurring in Article 243G approximates more to a constitutional command couched in a

deferential verbal choice, in recognition of the fact that the command is addressed to a

high authority -the legislature.”(para 110).

“A balanced theory of  interpretation of  the Constitution’s de-centralisation of  power

values, warrants the conclusion that while incorporating provisions for control of the

Panchayat Raj Institutions to achieve the over all and legitimate purposes of the State,

such controls ought not to entail total stultification, emasculation or negation of the

democratic choice of  the local population expressed in the elections to local bodies.

Governance power and autonomy in some discemable manner should of necessity inhere

in the elected representatives of the Panchayats to enable characterization of these

institutions as ‘self-Government’ institutions. A State Legislation that divests or withholds

effective power of local governance from the elected representatives of the Panchayats

would tantamount to a Legislation that subverts the constitutional purposes of Part-

IX.”(para 113)

“ We have noticed earlier in this judgment that the State is a component of  the federal

structure under our Constitution and the Panchayats are not. However, consequent on

the 73rd Amendment, the Panchayats are guaranteed a role in governance, at the sub-

State level. Their governance structure is democratic and republican. This characteristic

of the Panchayats is a constitutional grant and must be accorded a meaning, which needs

be effectuated. The Panchayats are legal inhabitants of the constitutional space and have

a legitimate share in the governance process though at the sub-State level. They are more

than mere dependencies of the State, They are also self-Government(s).”(para 128).
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Rakesh Kumar Sharma v. State of  U.P and Another290

MANU/AP/285/2004

Equivalent Citation: 2004(3)AWC2234

Decided On: 21.05.2004

Tarun Chatterjee, C.J. and Ashok Bhushan, J.

Brief  Facts:

The writ petition consist of a bunch of petitions filed by petitioners who are advocates,

a registered society, a social worker and a non-governmental organization, challenging

the notifications Issued by the government of  U.P on January 13, 2004 in exercise of  the

power under Section 11 of  the U.P Land Revenue Act, 1901, by virtue of  which nine

districts and four divisions of the state have been abolished.

Issue Involved:

1) whether the writ petitioners, who have filed these writ petitions challenging

the notification dated January 13, 2004, abolishing nine districts and four

divisions have any locus standi to maintain these writ petitions?

2) Whether the ‘district’ contemplated under Section 11 of the Act is different

from the ‘district’ as defined in Part IX and IX-A of the Constitution of India.

3) Whether exercise of power under Section 11 of the Act by the State Govern-

ment is purely executive or administrative in nature or it is purely legislative

or not.

4) Whether it was mandatory on the part of, the State Government to comply

with the principles of natural justice by affording an opportunity to the resi-

dents of the districts while taking a Decision to create or abolish the districts

and divisions in the exercise of its power under Section 11 of the Act.

5) Whether consultation was necessary with the High Court before the State

Government could exercise of Issue the notifications under Section 11 of the

Act abolishing the districts and divisions already created.

290 MANU/AP/285/2004
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6) Whether the notification Issued by the State Government under Section 11

of the Act was a policy Decision of the state, whether there can be a judicial

review of such policy Decision of the State Government while exercising its

power under Section 11 of the Act.

7) a) Whether the Decision is arbitrary, discriminatory of  unreasonable offend-

ing Article 14 of the Constitution of India.

b) whether the policy Decision taken by the state in exercise of its delegated legis-

lative power contrary to the purpose and object of the parent statute or any

other constitutional provision.

8) whether the State Government while taking Decision to abolish disricts, which

were created similarly in the exercise of its power under Section 11 of the Act

have taken in to consideration the relevant factors, which were required to be

taken for reaching to a Decision for abolition of  districts and divisions.

9) Whether there is a hostile discrimination in the Decision of the State Govern-

ment in the matter of issuing a notification under Section 11 of the Act since

some districts have not been abolished.

Contentions

The petitioner contended that the power to be exercised under Section 11 of the Act

should conform to Article 14 and according to them after the 74th amendment exercise of

power under the aforesaid provision must be in accordance with the factors as required

under Article 14. The State Government by selectively abolishing the districts have acted

discriminately, arbitrarily, whimsically and irrationally. They also point out to the fact that

government has spent crores of  rupees in the construction of  infrastructure and the

districts have generated considerable amount of  revenue also. Further, according to them

there is a total defiance of  the provisions of  Cr. PC viz sections 7, 9 (6), 11, 12, 14 and 24

(3). The State Government has not consulted the High Court before issuing the notification.

They also challenge the provision in the notification ordering transferring of the pending

cases to another district court as only High Court has the power to pass orders regarding

pending cases in district courts in exercise of its power under Article 235 of the

Constitution. Further, it was contended that it is not permissible for the state to refer to

provisions of the Act to throttle the constitutional provision contained in Part IX and

part IXA of the Constitution. They also challenge it on the basis of violation of the

principle of natural justice as no opportunity was given to the residents to assert their
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right. According to them, creation or abolition or alteration of boundary entails civil

consequences and further, vested right accrued to the residents of  the area to assert their

right to development which is a fundamental right under Article 21 is also violated.

According to the petitioners the concept of district as contained in the Act has become

redundant after the 73rd and 74th Amendment, by referring to various Articles inserted by

the amendment which, contains the concept of district.

The state has primarily challenged the locus standi of the petitioners on the ground that

the petitioners have not discloses as to what rights of the petitioners or other persons to

whom the petitioners purports to represent have been violated by issuance of the impugned

notification. The power of the state to create or abolish a district or a division is of a

legislative character and it doe not affect the individual in any manner and thus neither

Article 14 nor Article 243Q shall apply. They also refuted the contention of  the petitioners

that the Decision was taken without studying the financial viability.

Decision

As regards the question of locus standi, the court after quoting extensively from precedents

came to the conclusion that the principle of  locus standi is as rigid as it originally was.

Court observed that to entertain a public interest litigation it cannot be said that all cases

can be placed in straight jacket formula, but they must be judged individually on their

merits. Further, the court found that, the petioners have sufficient interest in the matter.

For eg. lawyers and lawyer’s associations have contented in their petition that abolition of

the Districts will affect the functioning of the district. Such contentions cannot be rejected

on the basis of locus standi.

According to the court the power to create or abolish a district is exclusively on the state

and the court found no other statute dealing with the power of creation, abolition or

alteration of a district. The court accepted the contention of the state that, no new

scheme for creation of district is contained in part IX and part IXA, since the Constitution

framers and Parliament and Legislature knew the concept of  district to be existing. Thus

the court rejected the contention of the petitioners that the notifications Issue Involved

under Section 11 of the Act were redundant and not relevant for part IX and IXA of the

Constitution.

As regards the third Issue as to whether the power of the State Government under Section

11 is purely executive or administrative in nature or it is purely legislative, the court
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referred to a number of authorities and came to the conclusion that the notification is a

legislative instrument laying down the general rule of  conduct and the power exercised

does not concern with the interest of the individual and it relates to the public in general.

The court held that the power of the State Government in issuing the notification under

Section 11 of the Act is legislative in nature and is not a purely administrative or executive

power. The court further, dealing with the question of  compliance with the principles of

natural justice held that, as it is a legislative action it was not mandatory on the part of

the state to give opportunity to the residents of the respective districts and members of

the Bar association and others before issuing the impugned notification. It referred to

various Decisions of the Supreme Court wherein it has been held that legislative action,

plenary of delegated, is not subject to the principles of natural justice. The parliament

may provide for a notice and hearing, which right is in the nature of a concession, which

is not to be detracted from the character of the activity as legislative.

Further, the court found that it was not necessary for the State Government to consult

the High Court for the creation or abolition of districts or divisions under the Act.

According to the court it is clear from the notification itself that the court mentioned

therein is a revenue court and not a district court and it is not necessary to decide such a

question in these bunch of  writ petitions.

The court, then concerned itself with the question whether it is a policy Decision of the

state and if  so, to what extent such a Decision can be judicially reviewed. From the earlier

Decisions of the apex court the court came to the conclusion that even in a case of

legislative action, judicial review was possible only in cases where the prohibition of

Article 14 is attracted. Thus a policy Decision of the state can be challenged as violative

of Article 14 of the Constitution in a petition under Article 226.

It was held by the court, in the light of the seventh Issue that the impugned policy Decision

of the cabinet dated January 13, 2004, was discriminatory and violative of Article 14 of

the Constitution. The court accepted the contention of the petiotioners that the policy

Decision to abolish nine districts and four divisions was selective and discriminatory and

dome districts were saved from the action on arbitrary grounds. There was no valid

classification as mandated by Article 14 of the Constitution. Further, there has been

neither any rational object sought to be achieved by leaving out many newly created

districts nor any intelligible differentia has been followed with those districts which have

been abolished.
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The court also found that the state has failed to take in to account the relevant factors

while reaching a Decision to abolish the districts the state of  infrastructure, the revenue

receipts from the district etc. it also observed that financial constraints and the inability

of the state to provide for the state cannot be taken as the sole ground for the abolition of

these districts. The court came to the conclusion that the impugned notification is arbitrary

and violative of Article 14 of the constitution of India and thus quashed the notifications

to the extent indicated above.

Observations

Part IX does not contemplate creation of district or district level by any notification or

any action of  the Governor or any other authority. The constitutional scheme shows that

district as existing in a State has been adopted for purposes of Part IX of the Constitution

and no concept of creation of a district is contained in Part IX or Part IX-A of the

Constitution. The district level as contemplated in Article 243(c) and 243(b) is nothing,

but district as existing in a State. The submission of the learned counsel for the writ

petitioners that Constitution contemplates a district for the purposes of Part IX and Part

IX-A separately independent from revenue district is not acceptable.(para 50)

From the aforesaid principles as laid down by the Supreme Court, it is, therefore, clear

that the word ‘district’ has definite meaning and concept of district was well known to

the Legislature at the time of 73rd and 74th Amendment in the Constitution and the

district as existing at that time was adopted for the purposes of Part IX and Part IX-A. As

already held that neither Part IX and Part IX-A contemplate creation of district for

purposes of Part IX and Part IX-A nor the concept of district in Part IX and Part IX-A

was different from the normal meaning of  ‘district’ as understood by the Legislature.

(para 54)

“ From a plain reading of this paragraph rendered in the aforesaid Decision of the Supreme

Court, namely, Union of  India v. Cynamide India Ltd. (supra), it appears that the Supreme

Court in that Decision has clearly laid down the principles that the legislative action

plenary or subordinate is riot subject to rules of  natural justice. It was further laid down

by the Supreme Court that in the case of subordinate legislation. It may happen that the

Parliament may itself provide for a notice and for hearing, which right is in the nature of

a concession, which is not to be detracted from the character of the activity as legislative.
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From the aforesaid Observations of  the Supreme Court, it can further be deduced that

the Supreme Court has laid down the principle to the extent that where the Legislature

had not chosen to provide for any notice or hearing, no one can insist upon it and it will

not be permissible to read natural justice into such legislative activity.” (para 78)

“..exercise of power under Section 11 of the Act by the State Government was legislative,

in nature and, therefore, in view of the aforesaid discussions and applying the principles

laid down by the Supreme Court in its aforesaid Decisions, as noted hereinearlier, we are

of the view that the State Government was not duty bound to follow the principle of

natural justice by giving opportunity to the residents of the respective districts and the

members of the Bar Associations and others before issuing the impugned notifications”

(para 80)

“From the discussions made hereinabove and applying the principle laid down by the

Supreme Court as referred to above, we are, therefore, of the view that even in a case of

legislative action, judicial review was possible only in cases where the prohibition of

Article 14 of the Constitution of India was attracted.”(para 95)



Report of the Commission on Centre-State Relations

176

ADMINISTRATIVE RELATIONS

List of the Cases

A.P

1. Andhra Pradesh Power Generation Corporation Ltd. v. Assistant Commis-

sioner of  Income-Tax and Anr., and Commissioner of  Income-Tax v. Nizam

Sugars Ltd., 2006 (280) ITR 388

S.C

1. Oil and Natural Gas Commission v. Collector of  Central Excise,

      1995 (4) SCC 541

2. Canara Bank and Ors. v. National Thermal Power Corpn. and Anr.,

      2001 (1) SCC 43

3. Chief  Conservator of  Forests, Govt. of  A.P.v The Collector and Ors.,

      2003 (3) SCC 472

4. Samatha v. State of  A.P. and Ors., AIR 1997 SC 3297



Administrative Relations

177

291 Andhra Pradesh Power Generation Corporation Ltd. v. Assistant Commissioner of  Income-tax and Anr., 2006) 202
CTR (AP) 62, [2006] 280 ITR 388 (AP).
292 Oil and Natural Gas Commission v. Collector of  Central Excise, 1992 (61) ELT3 (SC), JT 1991 (4) SC 158, 1992
Supp (2 )SCC 432.
293 1995 Supp (4) SCC 541.
294 Oil and Natural Gas Commission v. Collector of  Central Excise, (2004) 6 SCC 437.
295 In Andhra Pradesh Power Generation Corporation Ltd. v. Assistant Commissioner of  Income-tax and Anr., Supra

note 1, it was observed that  there is  no “High-Powered Committee” constituted for resolution of  any
dispute between the Central Government and the State Government or between the public sector
undertakings of the State Government and public sector undertakings of the Central Government or
between one Department of the Central Government and the State governments or between Departments
of  the Central Government and Departments of  the State Government. Obviously, no such “High-Powered
Committee” could have been constituted by the Central Government to resolve the disputes between the
Central Government and the State governments, for which purpose, the Constitution itself provides a
mechanism as well as the forum for resolution of such disputes. In this case, the High Court of Andhra
Pradesh declined to agree with the view taken by the Rajasthan High Court in State of  Rajasthan v. ITAT,
2003) 179 CTR (Raj) 196, [2003] 259 ITR 686 (Raj) and Delhi High Court in CIT v. Delhi Tourism and

Transportation Development Corporation Ltd., [ 2005 ] 274 ITR 35 (Delhi).

Analytical Summary of  the Arguments

Disputes between the Centre and the State are required to be resolved in accordance with

the provisions of  the Constitution, which provide the mechanism as well as the forum for

resolution of  all such disputes. There is no forum, as such, created or constituted by the

Central Government to resolve disputes between State Government public sector

undertakings on the one hand and Departments of  the Central Government on the other.

Nor is there any mechanism or forum created and constituted for resolution of  disputes

between State Government public sector undertakings and Central Government public

sector undertakings.291

Litigation between Public Sector Undertaking and Union of India leads to wastage of

procedural expenses and wastage of  public time.292 In Oil and Natural Gas Commission v.

Collector of  Central Excise,293 the Supreme Court expressed its reservation for the manner in

which the Central Government and its public sector undertakings were fighting their

litigation in the courts by spending money and wasting public time. The Court ordered for

setting up of  High Power Committee (HPC) for resolving disputes between Union of

India and its Public Sector Undertakings. The purpose of  setting up of  HPC is to avoid

time consuming and expensive litigations.294 HPC ensures that no litigation comes to

Court without the parties having had an opportunity of conciliation before an in-house

Committee. In this regard, all Departments of the Government of India as well as to

Public Undertakings of the Central Government295 have to refrain from litigations and to
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296 Supra note 4.
297 [1999] 9 SCC 181.  also see Mahanagar Telephone Nigam Ltd. v. Chairman, CBDT, AIR 2004 SC 2434.
298 [2001] 1 SCC 43 : [2001] 104 Comp Cas 97.
299 2003 (2) SCALE 429, (2003) 3 SCC 472, [2003] 2 SCR 180.

resolve disputes, regardless of the type, amicably by mutual consultation or through the

good offices of empowered agencies of the Government or through arbitration.296 In

Collector of  Central Excise v. Jeesop and Co. Ltd.,297 the Supreme Court declined to entertain

an appeal preferred by the Collector of Central Excise on the ground that the litigation

between the Central Government and public sector undertakings is not to be resorted to

without the matter being examined by a “High-Powered Committee” of  Secretaries and

with its clearance.

Further in Canara Bank v. National Thermal Power Corporation, 298 the apex court having

referred to the orders passed in Oil and Natural Gas Commission cases made it clear that

it is frivolous litigation between Government Departments and public sector undertakings

of  the Union of  India should not be dragged in the courts but be amicably resolved by the

Committee. The judgment is intended to prevent avoidable litigation between Government

departments and undertakings of the Union of India. There is no room for any further

clarification. The court intended to put an end to frivolous and inter se disputes between

Government Departments as well as disputes between public sector undertakings among

themselves and disputes between public sector undertakings and various Departments of

the Government of India. None of the orders passed were with regard to disputes between

public sector undertakings of the State Government and Departments of the Central

Government. The Committee of Disputes in the Cabinet Secretariat is not intended to be

a dispute resolution mechanism to resolve disputes between public sector undertakings

of the State governments and Departments of the Central Government.

In Chief  Conservator of  Forests v. Collector,299 the Supreme Court, in the context of  litigation

between the Forest Department and the Revenue Department of  the Government of

Andhra Pradesh, observed that it was not contemplated by the framers of  the Constitution

that two departments of a State or the Union of India to fight a litigation in a court of

law. It is neither appropriate nor permissible for two departments of  a State or the Union

of India to fight litigation in a court of law (page 481) : “Such a course cannot but be

detrimental to the public interest as it also entails avoidable wastage of public money and

time. Various Departments of  the Government are its limbs ; therefore, they must act in

co-ordination and not in confrontation.” The Supreme Court having noticed that in cases

of dispute between public sector undertakings and the Union of India, the court in Oil

and Natural Gas Commission cases (supra 1 to 3) directed the Central Government to set
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up a Committee consisting of representatives to monitor disputes between Ministry and

Ministry of the Government of India, Ministry and public sector undertakings in between

themselves, to ensure that no litigation comes to court or to a Tribunal without the matter

having been first examined by the Committee and its clearance for litigation and further

having found that no such similar committee or mechanism was available to resolve the

controversy arising between various departments of the State or the State and any of its

undertakings.

The Court considered the validity of the grant of mining lease of Government land in a

scheduled area to the ‘Non-Tribals’ in Samatha v. State of  A.P. and Ors. 300 The Court had

to consider the effect and applicability of  Section 3(1) of  the A.P. Scheduled Areas and

Land Transfer Regulation, 1959 which reads as follows:

Transfer of  immovable property by a member of  a Scheduled Tribe- (1) (a)

Notwithstanding anything in any enactment, rule or law in force in the Agency

tracts any transfer of immovable property situated in the Agency tracts by a

person, whether or not such person is a member of  a Scheduled Tribe, shall be

absolutely null and void, unless such transfer is made in favour of a person,

who is a member of  a Scheduled Tribe or a society registered or deemed to be

registered under the Andhra Pradesh Cooperative Societies Act, 1964 (Act 7

of  1964) which is composed solely of  members of  the Scheduled Tribe.

While interpreting the said Regulation framed by the Governor in exercise of powers

under Article 244 read with para 5(2) of the Fifth Schedule of the Constitution, this

Court held that the words “transfer of immovable property ...by a person” in that clause

included the transfer by way of grant of mining lease by the State Government. Section

3(1) was interpreted as prohibiting any such transfer in favour of a non-scheduled tribe

and it was further declared that such transfer shall be absolutely null and void.
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Oil and Natural Gas Commission v. Collector of  Central Excise

(1992) 104 CTR (SC) 31

Ranganath Misra, C.J., P.B. Sawant and S. Mohan, JJ.

The Court had earlier issued orders for setting up of  High Power Committee (HPC) for

resolving disputes between Union of  India and its Public Sector Undertakings.301

Through the order in this case, the Court directed the Central Government to set up a

Committee consisting of  representatives from the Ministry of  Industry, the Bureau of

Public Enterprises and the Ministry of  Law, to monitor disputes between Ministry and

Ministry of the Government of India, Ministry and public sector undertakings of the

Government of India and public sector undertakings in between themselves, to ensure

that no litigation comes to court or to a Tribunal without the matter having been first

examined by the Committee and its clearance for litigation. The Government may include

a representative of the Ministry concerned in a specific case and one from the Ministry of

Finance in the Committee. Senior officers only should be nominated so that the Committee

would function with status, control and discipline. Every Court and every Tribunal are

obliged to demand a clearance from the Committee in the event a dispute is raised.

301 See also, Oil and Natural Gas Commission cases, 1992(61)ELT3(SC)  and 1994(70)ELT45(SC).
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Canara Bank and Ors. v. National Thermal Power Corpn. and Anr.

[2001] 104 CompCas 97 (SC), 2000 (8) SCALE 139

Decided On: 05.12.2000

K.T. Thomas and R.P. Sethi, JJ.

Brief  Facts:

The appellants challenged the impugned judgment passed by the High Court in Company

Appeals by which the orders passed by the Company Law Board have been set aside and

disputes allegedly existing between the parties referred to the High powered Committee

in terms of  the judgment of  Oil & Natural Gas Commission. It is contended that the

dictum in ONGC’s case was not applicable to the facts of  the cases under appeals, as

there did not exist a genuine dispute between the parties which could be referred to the

High Powered Committee.

The appellants filed Company Petition under Section 111 (4), (5) & (7) of the Companies

Act before the Company Law Board, stating therein that they were Trustees of  Canara

Bank Mutual Fund, a Trust, constituted under the Indian Trusts, Acts, 1882. The main

object of  the Trust is to conduct business of  mutual fund by permitting savings of  small

and individual investors through various schemes, inviting subscriptions from the

prospective investors and channelizing the funds into the capital market for attractive

returns. The National Thermal Power Corporation (respondent no. 1), is a Government

of  India Enterprise and respondent No. 2 a Banking Company which went into liquidation.

On September 25, 1992, CBMF lodged with the corporation for registration of the bonds

of  FV Rs. 50.05 lacs in the name of  Canara Bank, Trustee CBMF. The Corporation

wanted the CBMF to produce no objection certificate from the Official Liquidator of the

Bank of  Karad for the purpose of  registering the transfer of  the bonds. On October 18,

1993 the CBMF was informed that as ‘no objection certificate’ had not been furnished,

the original bond certificates were being returned for further necessary action by the

CBMF

Issue Involved:

� Whether the official liquidator was not justified in not issuing the no-objec-

tion certificate.
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� Whether the corporation was bound and liable in law to transfer the aforesaid

bonds in the name of  Canara Bank, Trustee of  CBMF and pay the redemp-

tion proceeds in respect thereof since the transaction was not transgression

of Section 531 of the Companies Act.

Decision

There does not exist a genuine dispute between the Government of  India undertakings.

In this case one of the public sector undertakings is shown to be acting not as an

undertaking but as Trustee of  a Trust. The Board was, therefore, justified in holding

“that the real litigation in this case, therefore, is between Mutual Fund and NTPC” and

not between the two undertakings. ONGC’s judgment is not applicable in the facts and

circumstances of the present case.

Ratio Decidendi:

The Trustees of  the Trust constituted by the Canara Bank as Settler for the benefit of

numerous units holders cannot be termed and styled as Government Company or Public

Sector Undertaking.

SUMMARY OF THE ARGUMENTS

Arguments of the appellants:

The National Thermal Power Corporation be ordered and directed to transfer the bonds,

in the name of  Canara Bank: Trustee. NTPC be directed to rectify the Register of  Bond

Holders and delete the name of Bank of karad or any other holder appearing in such

Register and instead insert the name of  Canara Bank: Trustee Can bank Mutual Fund. To

directed the NTPC to pay to Canara Bank: Trustee Can bank Mutual Fund the redemption

amount in respect of the said bonds along with other interest at 24% from the date of

maturity till the payment.

Arguments of the Respondent

That the Company ought not to have returned to the bond certificates which were lodged

for registration. The company was indulging in dilatory tactics and was unnecessarily

delaying in entering the name of  Canara Bank: Trustee Can bank Mutual Fund in the

register of bond holders and paying the redemption amount, without any justifiable cause

or reason.
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Observations

What the Court has directed in ONGC’s case is that frivolous litigation between

Government Departments and Public Sector Undertakings of the Union of India should

not be dragged in the courts and be amicably resolved by the Committee. The judgment

is intended to prevent avoidable litigation between the Government Departments and

the Undertakings of the Union of India. In the present litigation there does not appear to

be a genuine dispute between the Government of  India undertakings.

In this case one of the public sector undertaking is shown to be acting not as an undertaking

but as Trustee of  a Trust. The Board was, therefore, justified in holding “that the real

litigation in this case, therefore, is between Mutual Fund and NTPC” and not between

the two undertakings. The meaning of  word “dispute” is, ‘a controversy having both

positive and negative aspects. It postulates the assertion of  a claim by one party and its

denial by the other’.

(page 103, para 10-11, R.P. Sethi, J.)
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Andhra Pradesh Power Generation Corporation Ltd. v. Assistant Commissioner

of  Income-tax and Anr.

 AND

Commissioner of  Income-Tax v. Nizam Sugars Ltd.

2006) 202 CTR(AP) 62, [2006] 280 ITR 388(AP)

Decided On: 03.11.2005

B. Sudershan Reddy and S. Ananda Reddy, JJ.

Brief  Facts:

The dispute between the petitioner, a State Government undertaking and the Income-tax

Department relates to the applicability of the provisions of Section 195 of the Income-

tax Act, 1961. The first respondent has determined the tax payable by the petitioner by

grossing up all the amounts under Section 195A of the Income-tax Act as against which

the petitioner preferred appeals before the Commissioner of Income-tax (Appeals)

The Commissioner of Income-tax (Appeals)—passed a common order partly allowing

the appeals holding that the petitioner was under obligation to deduct tax with respect to

payments made to Sumitomo Corporation.

The Income-tax Appellate Tribunal— held that the matter has to be referred to the

Committee of Disputes and accordingly dismissed the stay petitions in limine with the

further Observations that the appeals preferred by the petitioner cannot be admitted.

Issue Involved:

Whether the Appellate tribunal is justified in holding that prior clearance from the

Committee of Disputes as mandatory requirement for entertaining the appeal at the

instance of the Income-tax Department against the undertaking owned by the Government

of Andhra Pradesh.

Decision

The principle of clearance from the Committee of Disputes enunciated by the Supreme

Court in Oil and Natural Gas Commission cases is not applicable to the disputes arising

between the Income-tax Department (Union of India) and undertakings owned by the
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State governments. The Appellate Tribunal is not justified in holding that prior clearance

from the Committee of Disputes as mandatory requirement for entertaining the appeal at

the instance of the Income-tax Department against the undertaking owned by the

Government of Andhra Pradesh. The impugned orders are accordingly set aside and the

appeals are accordingly allowed.

Ratio Decidendi:

The Tribunal misdirected itself  in applying the Decisions of  the Supreme Court in Oil

and Natural Gas Commission cases.

The orders of the Supreme Court referred to Oil and Natural Gas Commission cases were

in the matter of  setting up and functioning of  the “High-Powered Committee” for resolving

disputes between the Union of India on the one hand and its public sector undertakings

on the other, by recourse to the “High-Powered Committee”.

SUMMARY OF THE ARGUMENTS: N.A

Observations

Disputes between the Centre and the State are required to be resolved in accordance with

the provisions of  the Constitution, which provides the mechanism as well as the forum

for resolution of  all such disputes. There is no forum, as such, created or constituted by

the Central Government to resolve disputes between State Government public sector

undertakings on the one hand and Departments of  the Central Government on the other.

Nor is there any mechanism or forum created and constituted for resolution of  disputes

between State Government public sector undertakings and Central Government public

sector undertakings. (B. Sudershan Reddy, J. para.12)

The court also observed thus by referring to S.R. Bommai:21

It is not possible—nor is it necessary—for our present purposes to make any detailed

analysis as regards the nature of  the Indian Federation with reference to its historical

background, the distribution of legislative powers, financial and administrative relations,

etc. It is enough to note that notwithstanding the fact that there are many provisions in

the Constitution whereunder the Centre has been given powers to override the States,

“our Constitution is a federal Constitution. It means that the States are sovereign in the

field which is left to them.... They are neither satellites nor agents of the Centre.
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Chief  Conservator of  Forests, Govt. of  A. P. v. The Collector and Ors.

AIR 2003 SC 1805, 2003 (4) ALD 27 (SC), 2003 (2) JCR 175 (SC), JT 2003 (5) SC 210,

(2003) 2 MLJ 57 (SC), 2003 (2) SCALE 429, (2003) 3 SCC 472, [2003] SCR 180

Decided On: 18.02.2003

S.S.M. Quadri and Ashok Bhan, JJ.

Brief  Facts:

In view of the dispute between the two departments of the Government with regard to

the title to the lands in question, the Government of Andhra Pradesh Issued orders on

August 17, 1979 directing the Commissioner of  Survey, Settlement and Land Record to

make an enquiry under Section 166-B of the Land Revenue Act and to pass a speaking

order after hearing the parties concerned. Pursuant to the said order of the Government,

the Commissioner conducted an enquiry, heard both the parties and opined that the order

of the Collector, passed under Section 87 of the Land Revenue Act, was correct and did

not call for any interference therewith. That order was passed by the Commissioner on

December 5, 1981. The Government apparently accepted that order of the Commissioner

as no further steps were taken by it to correct or set aside that order.

The trial court, after conducting trial and on consideration of the evidence on record,

decreed the suit with costs, insofar as the reliefs of declaration of title and rendition of

accounts but declined the relief  of  award of  compensation/damages.

The Appeal was dismissed by a Division Bench of the High Court.

Issue Involved:

How the Central Govt. or Govt. of a State may sue or be sued in its own name.

Decision

The Supreme Court, in the context of  litigation between the Forest Department and the

Revenue Department of  the Government of  Andhra Pradesh, observed that it was not

contemplated by the framers of the Constitution that two departments of a State or the

Union of  India will fight a litigation in a court of  law. It is neither appropriate nor permissible

for two departments of  a State or the Union of  India to fight litigation in a court of  law.
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Ratio Decidendi:

A plain reading of  the statutory order passed by the Commissioner of  Survey, Settlement

and Land Record under Section 166-B of the Land Revenue Act on December 5, 1981

places the matter beyond doubt that the suit lands were patta lands of  the Pattedars.

SUMMARY OF THE ARGUMENTS

The respondent raised a preliminary objection as to the maintainability of the writ petition

filed by the Chief  Conservator of  Forest as well as the appeal arising therefrom. It was

also contended that no individual officer of the Government under the scheme of the

Constitution or the Code of Civil Procedure can file a suit or initiate any proceeding in

the name of the post he is holding, which is not a juristic person.

On the other hand the appellants, has argued that before filing the appeal, the Chief

Conservator of  Forest had obtained orders and, therefore, the writ petition and the appeal

should be deemed to be filed by the Government of Andhra Pradesh; not naming the

Government of Andhra Pradesh in the writ petition as the petitioner or in the appeal as

the appellant is only a procedural matter and, therefore, it is not fatal to the maintainability

of the writ petition and the appeal.

Observations

“Such a course cannot but be detrimental to the public interest as it also entails avoidable

wastage of  public money and time. Various Departments of  the Government are its

limbs; therefore, they must act in co-ordination and not in confrontation.” The Supreme

Court having noticed that in cases of dispute between public sector undertakings and the

Union of India, the court in Oil and Natural Gas Commission cases (supra 1 to 3) directed

the Central Government to set up a Committee consisting of representatives to monitor

disputes between Ministry and Ministry of the Government of India, Ministry and public

sector undertakings in between themselves, to ensure that no litigation comes to court or

to a Tribunal without the matter having been first examined by the Committee and its

clearance for litigation and further having found that no such similar committee or

mechanism was available to resolve the controversy arising between various departments

of  the State or the State and any of  its undertakings observed (page 482) : “... it would be

appropriate for the State governments to set up a Committee consisting of the Chief

Secretary of the State, the Secretaries of the concerned Departments, the Secretary of

Law and where financial commitments are involved, the Secretary of Finance.”

Syed Shah Mohammed Quardi, J.



Report of the Commission on Centre-State Relations

188

Samatha v. State of  A.P. and Ors.

AIR 1997 SC 3297, JT 1997 (6) SC 449, 1997 (4) SCALE 746, (1997) 8 SCC 191, [1997]

Supp 2 SCR 305

Decided On: 11.07.1997

K. Ramaswamy, S.Saghir Ahmed and G.B. Pattanaik, JJ.

Brief  Facts:

In this case the High Court of Hyderabad has held that the Andhra Pradesh Scheduled

Area Land Transfer Regulation as amended by Regulation 2 of  1970 and the Mining Act

do not prohibit grant of mining leases of Government land in the scheduled area to the

non-tribals. The Forest Conservation Act, 1980 does not apply to the renewals. The Andhra

Pradesh Forest Act, 1967 also does not apply to the renewal of  the leases. It, accordingly,

dismissed the writ petitions filed by the appellant challenging the power of the Government

to transfer the Government land situated in the tribal area to the non-tribals for mining

purpose. The Division Bench, earlier had taken the view and held that mining leases are

illegal. The word’ ‘person’ used in Section 3 of the Regulation includes Government. Any

lease to the non-tribals even of a Government land situated in scheduled area is in violation

of  Section 3 and so is void. Equally, it held that a mining lease in a forest area for non-

forest purpose or renewal thereof, without prior approval of the Central Government, is

in violation of  Section 2 of  the FC Act. Accordingly, the Division Bench directed the

Government to prohibit mining operations in scheduled area except that the mines stacked

on the surface be permitted to be removed after obtaining proper permits.

Issue Involved:

� Whether lease constituted transfer - Section 105 defines ‘lease’ as transfer of

right to enjoy immovable property for certain period for consideration of price

paid or promised to transferor on such terms and conditions - lease creates

right or interest in enjoyment to remain in possession for duration of lease

unless it is determined in accordance with contract or statute.

� Whether grant of  mining lease in Scheduled Areas is outside purview of  Regu-

lation - word ‘person’ would include State Government and transfer of land

in Scheduled Area for mining purposes in favour of non-tribals stands prohib-

ited - non-tribals have transferred their lease hold interest in favour of re-

spondent companies.
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� Whether leases are in violation of  Forest Conservation Act or Environment

Protection Act - object of  Forest Conservation Act is to prevent any further

deforestation which causes ecological imbalance and leads to environment

degradation - it is necessary for State Government to obtain prior permission

of Central Government - before granting leases State Government obliged to

obtain concurrence of Central Government.

Decision

Section 11(5) of the MMRD Act being prospective in nature will have no application to

the existing mining leases and, therefore, the leases of the respondents’ can’t be annulled

on that score. Thus the appeals are disposed of  with the aforesaid Observations and

directions.

Ratio Decidendi:

The word ‘person’ used in Section 3(1)(a) of the Andhra Pradesh Scheduled Area Land

Transfer Regulation as amended in 1970 has to be construed to convey and same meaning

throughout the Section and the said expression does not include the State Government.

Neither the legislative history nor the object with which special power has been conferred

on the Governor under Fifth Schedule to the Constitution make it necessary to construe

the word ‘person’ in the first part of Section 3(1)(a) differently from the rest part of the

Section so as to include State Government within the said expression.

Arguments of the Appellants

The Conservation Act has been enacted for conservation of  forest and for matters

connected therewith or ancillary or incidental thereto. Deforestation having caused

ecological imbalance and having lead to environmental deterioration, with a view to

checking further deforestation, the President promulgated the Forest (Conservation)

Ordinance, 1980 on October 25, 1980. The said Ordinance had made the prior approval

of  the Central government necessary for deforestation of  reserved forests or for use of

forest land for non-forest purposes.

Respondents

The respondent contended that the proposition that the expression ‘forest land’ in the

Conservation Act should be given wider meaning and that mining activities over the
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forest land cannot continue unless prior approval of the Central Government has been

obtained in accordance with Section 2 of  the Conservation Act. They contended that the

mining activities of the respondents are not over any forest land and the appellants have

not produced any material from which this Court can come to the conclusion that it

forms a part of  the forest even going by the extended meaning of  the term ‘forest’. As has

been stated earlier while narrating the pleadings of the parties, the private respondents

have all along asserted that the mining activities in question and then-leasehold area over

which mining activities are continuing do not form a part of  the forest.

Observations

“Though under Section 2 of  the Forest conservation Act use of  any forest land for any

non-forest purpose is prohibited without the prior consent of the Central Government

and as such mining activities being a non-forest purpose would attract the mischief of

said Section 2 of  the conservation Act, but in the absence of  any materials to conclusively

come to the conclusion that the land over which the respondents are carrying on the

mining activities form a part of  the forest land, it would not be proper for this Court to

Issue any direction prohibiting the mining activities. At the same time it would be proper

to direct the State of  Andhra Pradesh through its Forest Department to examine whether

the mining activities are being carried on over the forest land and if it comes to the

conclusion that the lands do form a part of  the forest land then immediate steps should

be taken prohibiting continuance of the mining activities until the Central Government

in exercise of  power under Section 2 agrees to the same, and we accordingly so direct.’
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