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and the Congress governments resolved their political, electoral and other conflicts largely

through this process of mediation and arbitration by high ranking party hierarchs and

ministers. A well documented study of  political succession in India towards the fag end

of  the Nehru era is made by the Canadian political scientist, Michael Brecher. Nehru’s

succession by Shastri and Shastri’s by Indira Gandhi was smoothly managed by what

Brecher calls the “Grand Federal Council of  the Indian Republic”, which included the

overlapping leadership of  the Congress Working Committee (CWC) and the Congress

Parliamentary Board (CPB) with some other special invitees. This political process of

conflict resolution gradually broke down with the decline of the Congress predominance

and fragmentation of  national parties and rise of  regional parties, old and new. Early

breaches in the one-party dominant system that surfaced in 1967 and 1977 were temporarily

mended, when non-Congress coalition governments in north-Indian State proved to be

extremely factitious and unstable between 1967-1971, and when the Janata Party

government proved to be inadequate substitute for an alternate centrist party like Congress

between 1977 to 1979.

However, even the Congress that came to be electorally restored under Indira

Gandhi in 1980 turned out to be a highly centralized prime ministerial political pyramid

sans internal democratic organizational elections that remained suspended from 1971 to

1992. This feature of the Congress political machine reduced its ability to reconcile its

own internal organizational conflicts, let alone the societal and regional conflicts of the

Indian sub-continental political system. This happened precisely at the moment when the

ability and the skill to reconcile conflicts were more urgently in demand than ever before.

Yet, with massive parliamentary and legislative majorities, Prime Minister Indira Gandhi

was looked upon as the ultimate arbiter in the realm of  intergovernmental relations. She

was able to resolve myriad political and inter-State river water disputes and make it

acceptable to State Governments, particularly those ruled by the Congress party.

However, the oil shocks of  the early 1970s, the Bangladesh Liberation War and

unprecedented influx of refugees caused a great economic stagnation and inflation. These

economic factors coupled with decline of democratic channels of settlement of political

disputes led to the emergence of a massive extra-parliamentary mass movement that

came to be ultimately led by Jayaprakash Narayan. As already mentioned, the Janata

alternative that emerged out of the JP movement could not sustain itself as a party of

governance and prematurely fell mid-way through its mandate. As also already mentioned,

the Congress restoration in 1980 also failed to clear the clogged political processes that
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had worked so well during the Nehru era. During his tenure as Prime Minister, Rajiv

Gandhi tried to clear the way by adopting a greater federal accommodation to demands

for regional autonomy in Punjab, Assam and Mizoram by signing regional ethnic peace

accords. However, none of  these agreements have been fully implemented yet for a variety

of  reasons. Since 1989, the Congress dominance has been replaced by a multi-party system

with recurrent coalition and/or minority governments, mostly unstable. This phase of

Indian politics marks a paradigm shift in political as well as economic terms.

The major direction of political change is regionalization of the party system and

greater federalization of the political system. The economic dimension is characterized

by neo-liberal reforms with accent on market forces and a relative decline in the role of

the state. The net effect of  these changes is that the dominant ruling party as the site

where major conflicts of the political system were thrashed out has been replaced by a

large number of parties – national and regional – none of which is able to muster majority

and form a government on its own. The political process which was the major means of

conflict resolution often seems to have broken down. As a result, judiciary is called upon

to resolve a large number of  disputes which could be better settled by political means.

Intergovernmental relations are also influenced by the nature and autonomy of

the pressure groups and the mass media. The typical pattern of interest group politics in

India was initially such in which trade unions, peasant organizations and professional

associations were mostly aligned with the dominant political parties in the nation and the

regions. Since the 1980s, there has developed a tendency of  at least some of  these pressure

groups dissociating themselves with political parties in a bid to act autonomously. In a

way, this is a reflection of  growing autonomy of  State Governments and greater

associational vigour of  the civil society. Similarly, the print media in India until the 1980s

were largely controlled by private capital, and the electronic media were a government

monopoly. Towards the end of  the 1980s, private T.V channels mushroomed and the

nationalists temper of the print media became open to global capitalism. These changes

have obviously altered the entire platform of  the interface between pressure groups and

parties as well as government–media relationships. Needless to say that these parameter

altering changes have reconfigured the nature as well as the modes of intergovernmental

relations which must allow for non-governmental and civil society participation in the

process of federal governance.
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Geography and Diplomacy

Geography and federalism are intimately related, especially in terms of  size. This

is because in geographically vast countries like USA, Australia, federal solution was opted

even without much cultural diversity in terms of  language and religion. Political geographer,

Ramesh Dikshit argues that maintenance of regional autonomy in federal countries is

facilitated by ethnic diversities, existence of units with independent or competitive

economies and existence of a political unit prior to the process of federal union( Dikshit)31

In India although vast geographical size is combined with cultural diversity, the

mere size and distance of the far-flung peripheries from the center and the presence of

friendly or hostile relations with the neighbouring foreign countries put additional pressures

on intergovernmental relations and make the task of resolving complex issues much

difficult. Several new states have been created over the years on the argument that the

national and state capitals are so far from the people living in some corners in some states

that a new federal unit was needed to make democracy meaningful for the people. Similarly,

the states on the frontiers in the North-East, North-West and Deep South demand special

considerations and arrangements to deal with China, Pakistan, Bangladesh and Sri Lanka

with appropriate internal and external diplomacy. Creation of  Union Territories is also in

some ways related to the size question. These considerations are obviously required to be

appropriately addressed at the intergovernmental forums.

Demography and Internal Boundaries

Demographic diversity and the internal boundaries of a federation are closely

interlinked. Federalism is first and foremost an answer to the problem of  accommodating

socio-cultural diversities of  two kinds, namely, a.) those that are territorially concentrated

in some federating units, e.g. Muslims in Jammu and Kashmir (J& K), Sikhs in Punjab and

tribal people mostly in the border states, and b.) those that are scattered across the board,

e. g. Muslims and Sikhs outside J & K and Punjab respectively. Mere diversity does not

tell us enough about how it will relate to federal politics. For example, the ten Hindi-

speaking states and four South-Indian non-Hindi-speaking states have no common regional

forum, but the seven states of  the north-east have an institutionalized regional forum in

the North-Eastern Council. These divergent patterns obviously impact the nature of

relationships and coalitional configurations of  states in intergovernmental forums.

It is notable that the Hindi heartland states who enjoy a numerical majority in
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both the houses of  the Parliament are/may be outnumbered in intergovernmental forums

like NDC/ISC etc because of the numerical majority of non-Hindi speaking states in

these forums. Although the decision in intergovernmental forums are made by consensus

as determined by the chair, but the hidden logic of  numbers cannot but have its effect on

the decisions and policies made. At the time of the fourth general election in 1967,there

were 16 states that by now have multiplied to 28 as a result of reshaping of internal

boundaries. The last three states of  Uttarakhand, Jharkhand and Chattisgarh were created

as recently as in November 2000.The creation of smaller and new states obviously has

some influence in the coalitional configuration in intergovernmental forums. The federal

balance of power in India today has shifted from the Hindi heartland to the non-Hindi

speaking rim land states. It is not entirely co-incidental that the three new states were

created out of three major Hindi speaking states of Uttar Pradesh, Bihar and Madhya

Pradesh despite the initial resistance of  the parent states.

Wealth of  States and varying Capabilities

The variability in resource endowment and institutional capability of states in

India is truly immense. Generally speaking, the Hindi heartland that was once the center

of great Indian culture and state systems is today backward than the rim land states

especially in the west and the south.

In a study of regional disparities of growth and employment in 14 selected major

states of India comprising 93% of the population, it was found that GSDP( Gross State

Development Product) growth in sates with high and medium income developed faster

than in the low income states during the period 1999-2000 to 2004-2005.It is thus evident

that regional disparities in the post neo-liberal capitalist reforms are growing (Ramaswamy

2007).32 This is not surprising because both national capital a well as foreign direct

investment make a bee-line to the developed Bombay-Poona, Bangalore Hyderabad,

Chennai, and Delhi-Gurgaon belts. Backward states are left high and dry.

The union government still enjoys considerable control over monetary policy

through the Reserve bank of  India and fiscal policies through the union cabinet, but the

representation of  state governments in intergovernmental forums have been increasingly

becoming more vocal and assertive. However, one factor that greatly limits the economic

autonomy of state governments is their relatively weaker political institutionalization

and economic capability in resource mobilization and utilization. Not only have the state

governments been either unable or unwilling to tax their own jurisdictions e.g. agriculture
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but some of them have also been incapable in fully utilizing and absorbing the resources

made available to them. For these in capabilities , economically backward states have

also been unable to attract private capital investment—national and foreign.

Changing Contexts

Substantial contextual changes over time also greatly impact functioning of union-

state relations including the working of  intergovernmental forums. These changes may

emanate from either the internal environment or the external. Examples of internal changes

could be greater democratization of the civil society and federalization in the sense of

regionalization of  the party systems. Besides, the issues and identities in question play a

significant role. For instance, developmental and other non-controversial issues are more

likely to be resolved at an intergovernmental forum than issues dealing with major

constitutional matters. Moreover, intergovernmental consensus can sometimes be possible

under the pressure and urgency of the moment and the ideological climate of the time.

Governments have been generally more accommodative in arriving at a workable

understanding on developmental plans and fiscal federalism than on constitutional

amendments relating to federal provisions and constitutional division of powers between

the union and the states . Further , the shift to neo-liberal policy paradigm explains why

consensus has been feasible on economic reforms now in this changed political

atmospherics, the same way as the consensus on development planning was easier to

achieve in the then prevailing socialist ideological climate of  the Nehru era. Yet another

important factor is the personality of the Prime Ministers and the Chief Ministers

concerned. The stronger the personalities involved on both sides at an intergovernmental

forum, the less likely are the chances of  a consensual outcome. Finally, since the rules of

business and proceedings are informal in these forums, flexibility also contributes to their

success. The more the political actors at an intergovernmental forum are prepared and

well briefed in advance on the agenda the more likely they are to bring dispassionate and

rational discussion to the table.

External factors like war and globalization also impinge on intergovernmental

interactions. It was in the wake of  wars that the National Integration Council was set up

as an additional intergovernmental forum. Besides war, cross border terrorism demanded

special intergovernmental responses to the problem they posed. Globalization has also

created new tensions between the union and state governments, e. g. the signing of  the

WTO treaty by the union government in 1995 without consulting the state governments
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even in areas that fell in their exclusive jurisdiction like agriculture led to filing of petitions

by states of  Tamil Nadu, Rajasthan and Orissa in the Supreme Court. Later on , these

cases were withdrawn apparently after amicable out of  court settlement and assurances.

But these incidents underline the importance of intergovernmental consultation either in

the existing or newly created forums.

The recent signing of the Indo-US civilian nuclear deal in phases in 2005 and

2007 has brought into sharp focus the changed context of the federal coalition governments

as the left communist parties supporting the minority United Progressive Alliance (UPA)

government from the parliamentary floor have mounted a tremendous pressure on the

executive to share its treaty making power with the Parliament. At the cost of the fall of

the government, Prime minister Manmohan Singh has yielded to the pressure of the

combined opposition to discuss the matter in the Parliament and seek to modify the

terms of  the treaty on the plea that the US Congressional Hyde Act shifted the goal post

by departing from the 1995 agreement between US President and Indian Prime Minister.

Normally the treaty making under the Indian constitution is an executive power that can

be exercised without prior parliamentary sanction. The Parliament comes into the picture

only when a legislation is required for the implementation of  the treaty.

Contemporary Reformist Discourse on Executive Federalism

As far as suggestions for reform/ change are concerned, the Sarkaria Commission

Report (1988) had given more attention to mechanisms of executive federalism and had

recommended at greater length for their constitutionalization and federalization. The

Venkatachaliah Constitution Review Commission Report (2002) has also underlined the

importance of ISC and recommended utilization of its full potentiality for evoking more

equitable Union-State relations. This Commission, while endorsing the recommendations

of the Sarkaria panel on Centre-State Relations recommended that “ in resolving problems

and coordinating policy and action, the Union as well as the States should more effectively

utilize the forum of  Inter-State Council. This will be in tune with the spirit of  cooperative

federalism requiring proper understanding and mutual confidence and resolution of

problems of  common interest expeditiously.” 33Similarly, the Common Minimum

Programme (CMP) of  the United Progressive Alliance(UPA) government also stressed

the need for strengthening union-state relations through activation of intergovernmental

agencies like the ISC.34

In the recent regional roundtables on Indian federalism culminating into the Fourth
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International conference on Federalism sponsored by the Forum of  Federations, Ottawa

and hosted by the Inter-State Council Secretariat of India, the following two points were

discussed in context of making the ISC more consequential as well as more autonomous

from the union Home Ministry, Government of  India. Firstly, the Presidential order of  28

May 1990 that established the ISC omitted clause A of Article 263 of the constitution

which reads as follows: “ inquiry into and advising upon disputes which have arisen

between the states”. This omission ,it was felt, has taken out of  the purview of  the ISC ,

a very important power of  formally instituting an inquiry into an inter-State dispute. In

the long run, political settlement of  disputes is not only more long lasting but it also

reduces the burden on the judiciary whose cutting edge may be blunted by over use.

Secondly, the location of  the ISC secretariat in the Union Home Ministry tends to make

it into an organ of  central government rather than an autonomous federal agency. Two

alternative sites for its location were considered, namely the Cabinet Secretariat and the

Rajya Sabha Secretariat. It was felt that the latter would be a more appropriately

autonomous ground as the Rajya Sabha is the representative chamber of the states of

India.

Besides, a few procedural reforms like holding regular and preferably in-camera

meetings with advanced agenda, preparatory groundwork and flexible and consensual

rules of  business, the most important structural reform that can be suggested is the

merger of the NDC and the ISC as the key apex intergovernmental mechanism. This will

have two desirable effects.

Firstly, it would avoid unnecessary bifurcation of  the apex intergovernmental

body with the same membership in the NDC and ISC. The division of work between the

two in terms of  economic and political policy making is apparently made on the reasoning

that it would prevent politicization of  the planning process. In any case, politics cannot

really be divorced from economic decision making. In fact, a certain degree of  political

contestation is necessary to inject a doze of democratic bargaining and to remove the

distortions of  an imposed consensus that may really conceal an unjust political order.

Secondly, this artificial separation also results in narrow construction of  policy

areas not only along economic and political issues but also in the proliferation of a very

large number of national councils for a variety of policy areas that lack integrated high

power status to lend weight to their recommendations. These national councils may still

be continued as bodies of technocrats whose recommendations must be considered by a
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top-level intergovernmental agency representing the executive heads of the two orders

of government. Moreover, there is no constitutional obstacle to the merger of the NDC

and ISC as Article 263 of the constitution does not really restrict the functions of the ISC

to any specific domain in terms of  economic or political decision-making. The division

of work between the two is only implicit in the cabinet resolution setting up the NDC

which only mentions planning related functions for it.

Thirdly, keeping the two bodies apart is also a profligacy in keeping two separate

secretariats for the two organizations. If  the two are merged, the secretariat of  the NDC,

i.e., the Planning Commission, itself could be expanded to include an economic wing and

a political wing. This makes enormous sense today when in the era of  neo-liberal economic

reforms the governments in India for almost two decades now have been trying to reduce

deficit without notable success.

Conclusion

The importance of intergovernmental interactios in India has gradually been

increasing and the process is likely to not only continue but accelerate in the years to

come. Scholars of Indian federalism like Lawrence Saez predicted increased jurisdictional

conflicts that has not materialized all that much until now but may pose a challenge,

especially in view of de-institutionalization of political processes and increased burden

of  litigation on the judiciary. 35 Two decades after the Sarkaria Commission submitted its

report, the central government has set up a four –member commission headed by former

Chief Justice of India, Justice Madan Mohan Punchhi. The commission has been asked

to submit its report within two years. The Terms of  Reference of  the Commission are

alive to the challenges before the Indian federation in an era of profound changes marked

by greater federalization, globalization, terrorism, natural disaster largely caused by climate

change. Some important specific tasks assigned to the Commission include assessing the

impact of  the recommendation of  the Eighth to Twelfth Finance Commissions on fiscal

relations between the two orders of governments, and the continuing over dependence

of the states on the center ; a federal investigative agency to cope with inter-State and

international ramifications of crime; amendment of Article 355 allowing sue motto

deployment of central forces in states in exceptional circumstances , and effective

devolution of powers and autonomy to city councils, panchayati raj and autonomous

tribal bodies under the Sixth Schedule of the Constitution.36
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In retrospect, it may be concluded that while executive federalism continues to be

a constant forum at which intergovernmental interactions in India have been conducted,

in the initial decades of  the Republic the party forums of  the dominant Congress were

the most important facilitating factor to smoothen the relationships, whereas in more

recent decades, judiciary has emerged as a significant institution of last recourse for

adjudication of  the disputes that remain unresolved through the political processes. In a

welcome development, the government of  India have also been creating partnership forums

with the captains of  industry, media and the civil society institutions.
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(2) The Rajya Sabha: A Federal Second or Secondary Chamber?

A new look at the Rajya Sabha in the phase of federalization of the polity and

globalization of  the economy, especially since the early 1990s, is long overdue.

Globalization and federalization both walk hand in hand in weakening the national or

federal state and augmenting the autonomy of  provincial states and local political systems.

How have these trends impacted the Rajya Sabha, the federal second chamber of the

Parliament of India, designed to represent the regional states?

Studies of the Rajya Sabha in the past, in some cases even down to the present,

have interpreted its design and role essentially in the parliamentary paradigm and

underestimated its federal credentials and relevance. The point of departure for this work

is the query whether the Rajya Sabha is a secondary parliamentary chamber, as most

analysts from W.H. Morris Jones to Sandeep Shastri have tended to argue, or whether by

design or evolving role, the Rajya Sabha has emerged as an effective federal second chamber,

especially since the regionalization of the state party systems since the 1980s and of the

national part y systems since the 1989 Lok Sabha elections. This chapter fleshes out this

line of  interpretation in greater elaboration and comparative ambience than done by M.P.

Singh. Some relevant comparative points are also made in convergence or contrast in

relation to other parliamentary-federal second chambers(e.g. the Canadian

Senate),presidential-federal second chambers(e.g. the U.S. Senate), and a rather unique

parliamentary-federal second chamber, that in fact is more of  an intergovernmental forum

than a federal second chamber, pure and simple( e.g. the German Bundesrat).This paper

breaks new ground in this comparative insight and delineation of these three analytical/

theoretical models of  second chambers. This paper also flags a new possible line of  inquiry

whether the Rajya Sabha can also be used as a forum for accommodating India‘s diversities

by presidential nomination regime and ticket distribution practice of political parties for

fielding candidates for Rajya Sabha elections.

This chapter also proposes to examine the role and relevance of the Rajya Sabha,

the federal second chamber of the Indian Parliament in representing the states and

accommodating the diversities of India. The Rajya Sabha has so far been brought under

analytical scanner mainly as a House of  revision and a forum for articulation of  state

rights. This paper revisits it from these angles plus its utility as an instrumentality of

accommodating India‘s multicultural and regional diversities. I am prompted to add this

angle of inquiry as previous studies have generally concluded that the Rajya Sabha has
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neither distinguished itself as a council of revision nor as defender of rights of the states

of the Indian Union. Not that I entirely agree with these conclusions as it would become

evident below, yet I would like to bring to the notice of  the students of  the Rajya Sabha

a third possible term of  reference in future research, namely, the theme of  diversity.

Comparative Perspective

In comparative federal theory, two broad models of  bicameralism may be

delineated: a.) parliamentary federal second chambers and b.) presidential federal second

chambers. The former category is illustrated by Canada and India, while the latter by the

United States and Switzerland .Federal second chambers in parliamentary mode are sought

to be invested with the additional relevance of representation of federating units to the

virtue of bicameralism based on its role as a chamber of revision .However, this federal

relevance is not meant to override the parliamentary primacy of  the popular chamber.

Thus the center of political gravity in decision-making rests with the popular parliamentary

chamber. Federal second chambers in presidential mode are designed as an institution of

checks and balances vis-à-vis the popular chamber. In addition to enjoying the pretension

of being popularly elected, these chambers also exercise co-equal powers in legislation,

and in some matters exercise veto not only over popular chamber but also over the

executive.1

The Australian Senate and the German Bundesrat are unique in the sense that

they conform to neither of  the two foregoing models. Even though, these two constitutions

are regarded as parliamentary ones, their second chambers are constituted in a way that

signals some departures from the standard parliamentary federal mode exemplified by

Canada and India. The Australian Senate is directly elected by the people and invested

with equal powers with the popular chamber with the exception of taxation and key

appropriation bills which cannot be initiated but can be rejected by it.2 The German

Bundesrat is not a parliamentary but an intergovernmental organ unlike the Australian

Senate which is not intergovernmental but a parliamentary organ. Members of Bundesrat

are delegates of  Land governments who are bound to vote according to the instructions

of  their governments. In fact usually they double as the ministers of  the State Governments

and delegates to the Bundesrat. Bundesrat has only a suspensive veto on general federal

legislations, in as much as its formal objections against such bills can be overruled by an

absolute majority of the Bundestag.3 It has, however, power of absolute veto in the

category of bills called zustimmungsgesetze which means finance bills, federal finance,

and laws prescribing administrative procedures for implementing a federal law.
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The Indian Variant

In India, bicameralism was first introduced under the Government of India Act

1919 without any federal content. The Motilal Nehru Committee Report 1928

recommended a federal second chamber but rejected the US model. This House was to

be elected by the provincial legislatures with some degree of weighted representation for

smaller provinces to reduce disproportionality as far as possible. The Government of

India Act 1935 also proposed a federal second chamber but, like the Nehru Committee

Report, stopped short of the idea of equal representation for units in view of the nationalist

public opinion in India being opposed to it.

Two rationales underlie the composition of  the Rajya Sabha under the 1950

Constitution: a.) Federal representation of  states on a territorial basis, and b.) Ensuring

review/ revision of bills received from the Lok Sabha. However, the Constituent Assembly

Debates suggest that the consideration of  federal representation weighed more heavily in

the minds of the framers of the constitution than the revising role. In fact, some members

advocated equal representation to each state (Lokanath Misra, Orisa: General) or at least

proportionately larger representation to smaller states, if not equal (Shibban Lal Saksena,

United Provinces: General).4 The Sarkaria Commision Report added two more points to

the foregoing: a.) mature input in legislative and constituent process from more experienced

persons represented there, and b.) lending some degree of  continuity to the parliamentary

work in view of the fact that Rajya Sabha is a continuous chamber partially renewed at

the rate of  1/3rds retiring every six years.5

To sample some observations on the floor of  the Constituent Assembly, I would

like to cite what Gopalaswamy Ayyangar and Loknath Misra said on the relevance of the

second chamber in the Draft Constitution. The former put forward the hope that the

Rajya Sabha would “hold dignified debates”, “delay legislation “, “which might be hastily

conceived”, and “participate in the debate with an amount of learning and importance

which we do not ordinarily associate with a House of  People”. 6 The latter observed: “ I

suggest that the allocation of  seats to the representatives of  the State in the Council of

States ,should be on the basis of equal representation to each of the component States,

the number of which representation shall be in no case more than three”. 7

The federal character of the Rayja Sabha has, however, been diluted by giving

representation to states on the basis of population (Articles 4[1] and 80[2] read with the
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Fourth schedule), unlike the U.S. Senate which gives equal representation to the states.

Thus, the state of  Uttar Pradesh has 31 members, Tamil Nadu and Andhra Pradesh has

18 each, Bihar and West Bengal have 16 each whereas the six states of  NE, Goa and

Sikkim have just one member each in the Rajya Sabha. ( See Table 1).

Table: 1

Allocation of Seats in the Council of States

      States Seats

Andhra Pradesh 18

Assam 7

Bihar 16

Jharkhand 6

Goa 1

Gujarat 11

Haryana 5

Kerala 9

Madhya Pradesh 11

Chattisgarh 5

Tamil Nadu 18

Maharashtra 19

Karnataka 12

Orissa 10

Punjab 7

Rajasthan 10

Uttar Pradesh 31

Uttarakhand 3

West Bengal 16
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Jammu and Kashmir 4

Nagaland 1

Himachal Pradesh 3

Manipur 1

Tripura 1

Meghalaya 1

Sikkim 1

Mizoram 1

Arunachal Pradesh 1

Delhi 3

Pondicherry 1

Total 233

Note: Including the 12 Nominated members the total no. comes to 245

Source: Fourth Schedule of  the Constitution (Articles 4(1) and 80(2).

The impact of federalism on the working of the Rajya Sabha was not that evident

in the era of  Congress dominance as both Houses were more or less similar in terms of

their membership. British political scientist, W.H. Morris Jones in his classic study also

did not find any appreciable federal role or relevance for the Rajya Sabha: “the Upper

House is a Council of States of the Union and its members are elected by the State

Assemblies. This, however, does not seem to have made the floor of  the Council a battle-

ground between Centre and States; a defense of ‘states rights’, an expression of regional

demands, is just as likely to be heard in the other house.” 8

Morris- Jones found that the Rajya Sabha was also no conspicuous in performing

the task of  a chamber of  revision. In his view, similar in members’ socio-economic and

political career backgrounds as well as in rules of  procedure, the Rajya Sabha “provided

neither for technical revision nor for a wider or more leisurely debate”. 9 The only relevance
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as a second chamber that Morris- Jones could find for the Rajya Sabha was the following:

a.) As the site for the first initiation of bills in conjunction with the Lok Sabha to reduce

the burden of  the Lok Sabha as the first chamber of  legislative initiation; 10 and b.) The

Rajya Sabha was “beginning to try its wings as a forum for grand and soaring debate”. 11

Among the important bills that have finally found a place in the statute book, I

may mention Hindu Marriage and Divorce bill, 1952; Child Labour (Prohibition and

regulation) Bill, 1986; Transplantation of  Human Organs Bill, 1994; Marriage

Laws(Amendment) Bill,1999; Pre-Natal Diagnostic Techniques (Regulation and

Prevention of Misuse) Amendment Bill,2001,etc.As for the Private Members’ bills , only

14 of them have made it to legislation out of which five were introduced in the Rajya

Sabha. 12

The powers of the Rajya Sabha are similar to those of the Lok Sabha except for

the money bills that can originate only in the Lok Sabha and cannot be finally rejected by

the Rajya Sabha. Beyond sending it back for reconsideration to the Lok Sabha, something

which can be done only once, the Raja Sabha can do no more. It is commonly assumed

that the financial role of the Rajya Sabha is not significant. However, the Constitution

requires the Annual Budget and the Railway Budget to be placed in both the houses.

Moreover, the government cannot withdraw any money from the Consolidated Fund of

India unless an Appropriation Bill for this purpose has been approved by both houses of

Parliament. In addition, Rajya Sabha members are also represented in two of the three

important financial committees of the Parliament, i.e., Committee on Public Accounts,

and Committee on Public Undertakings. Further, Rajya Sabha members are also parts of

the Department- based Standing Committees of Parliament which consider demands for

grants of  ministries and departments and report there on. Rajya Sabha’s role in financial

matters appears to have increased rather than decreased with the passage of time. 13

Deadlocks between the two chambers are resolved at a joint sitting,14 in which the

Lok Sabha may have its way due to its numerical strength. In constitutional amendments,

since there is no provision for a joint sitting for resolving a deadlock, the Rajya Sabha has

a veto. During periods of  oppositional control of  the Rajya Sabha, it can force the

government majority in Lok Sabha to accommodate the interests of states under opposition

parties. However, this was not so during the period of  one-party Congress dominance

throughout the country. Since 2004 again, the Congress coalition has a working majority

both in the Lok Sabha and Rajya Sabha.
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As a federal second chamber, the Rajya Sabha is armed with three special powers:

authorizing the Parliament under article 249 to legislate on an item in the state list and to

create an All-India Service .The Rajya Sabha was thus used by the centrist Congress party

in power in 1950, 1951, and 1986, to centralize the political system to the detriment of

federal features by authorizing the Parliament by two-thirds vote to legislate on state

subjects in national interest. By doing so it has thus contributed to legislative centralism.15

As an illustration of the second special power mentioned above, the Rajya Sabha authorized

the creation of  a new All India Service- the Indian Forest Service-in 1966. A third special

power related to an Emergency situation. If an Emergency is declared at the time when

the Lok Sabha is dissolved, the Rajya Sabha makes the formality of  parliamentary approval

of the proclamation. An Emergency so approved can be in operation for a maximum

period of  thirty days from the date on which the reconstituted Lok Sabha meets.

In the phase of multiparty system, the federal features of the Rajya Sabha have

become increasingly more evident. For, the Rajya Sabha has been under the control of

the opposition parties that are stronger in state legislatures (except for the present house

[2004 - ]). The ruling party with a coalitional majority in the Lok Sabha must, therefore,

work in cooperation with the oppositional majority in the Rajya Sabha in the passage of

legislation and constitutional amendments. Commenting on the increased federal relevance

of  the Rajya Sabha since 1989, M.P.singh argues that “the essential parliamentary

interpretation of the powers of the Rajya Sabha was a by-product of the one-party

dominant system in the early decades of the Indian Republic. The federal relevance of

the Rajya Sabha is likely to increasingly become more salient with the growing regionalization

and federalization of the political system.” 16

A study of the changing profile of Rajya Sabha members from 1952-2002 by

Sandeep Shastri brings out some interesting patterns and trends. 17 Out of  1607 members

of  the House in aggregate ,regional and nominally national parties have tended to nominate

and get elected proportionately more such members to the Rayja Sabha who have had

earlier been members of  state legislative assemblies. The percentage of  such member’s

party wise is as follows: TDP (66), AIADMK (60), DMK (58), CPI (M) (62), and CPI

(60). Among the larger national parties, Congress, Janata Party/ Dal data stand at 43%

and 48/ 43 % respectively. The relevant data of  the BJP in this regard is 54%. This shows

that the modal categories of the Rajya Sabha members have significantly brought to the

Parliament considerable number of  years of  experience gained in the state legislatures.
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Despite the intention of the makers of the constitution to emphasize the parliamentary

rather than federal character of the Rajya Sabha, in actual practice membership of the

Rajya Sabha reflects regionalist or federal incumbency of the House. (See the Graph).

Elected Rajya Sabha Members – 1952 to 2002

Previous Membership of  Legislative Bodies: Party wise

(all figure in percentage –n.1607)

Source: Sandeep Shastri, “The Role of  the Rajya Sabha in the Indian Federal Polity”, typescript,

graph 5,pp 15-16.

There are however some continuing trends that detract from the growing federal

role of  the Rajya Sabha. For candidates for Rajya Sabha elections are nominated on the

basis of  party patronage at least in the case of  national parties. These nominations are

made by national party caucuses in the national and state capitals and the nominees may

have no connection with the state they are supposed to represent.

A constitutional amendment in the Representation of People Act, 1951 in August

2003 by the NDA government abolished the domiciliary requirement for members of

Rajya Sabha elected from a particular states. Another change that was given effect to was
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that voting in Rajya Sabha be done openly rather than by secret ballot so that the party

leadership could more effectively ensure that the state legislators did not transgress party

lines in voting. This amendment led to the election of  some business magnates and film

actors from states where they were not residents. Former Rajya Sabha member Kuldip

Nayar filed a case in the Supreme Court arguing that this is destructive of  the Rajya

Sabha’s representative credentials as a federal second chamber.18

The Supreme Court which in recent years had been exercising its power of

interpretation and review to promote the federal principle has for some inexplicable reasons

delivered a retrogressive judgement in the above case. The five-judge Bench ,headed by

chief  Justice Y.K. Sabharwal, in its 317-page unanimous judgement, among other things,

observed:

“It is no part of federal principle that the representatives of the States must belong

to that State. There is no such principle discernible as an essential attribute of federalism,

even in the various examples of  the Upper Chambers in other countries. The various

constitutions of other countries show that residence, in the matter of qualifications

becomes a constitutional requirement only if it is expressly so stated in the constitution.

Residence is not the essence of  the structure of  the Upper House. The Upper house will

not collapse if residence as an element is removed. Therefore, it is not a prerequisite of

federalism. It cannot be said that residential requirement for membership to the Upper

House is an essential basic feature of  all federal constitutions. Hence, if  the Indian

Parliament, in its wisdom has chosen not to require a residential qualification ,it would

definitely not violate the basic feature of federalism. Our Constitution does not cease to

be a federal constitution simply because a Rajya Sabha member does not “ordinarily

reside” in the State from which he is elected.” 19

I strongly disagree with this interpretation of the constitution and its evolving

federal character. The Report of  the National Commission to Review the Working of  the

Constitution ( NCRWC) has also recommended that “ in order to maintain basic federal

character of the Rajya Sabha , the domiciliary requirement for eligibility to contest elections

to Rayja Sabha from the concerned State is essential.” 20

The Court also upheld introducing open ballot, instead of secret ballot, for elections

to the Rajya Sabha. The Bench observed:

“The principle of secrecy is not an absolute principle. The secrecy of ballot is a
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vital principle for ensuring free and fair elections. The higher principle, however, is free

and fair elections and purity of  elections. Out of  the two competing principles, the purity

of  election principle must have its way and the rule of  secrecy cannot be pressed into

service “to suppress a wrong coming to light and to protect a fraud on the election process”.

If  secrecy becomes a source for corruption then sunlight and transparency have the capacity

to remove it .In the present case in respect of the introduction of “open ballot” voting in

elections to the Rajya Sabha for elimination of the evil of cross-voting for consideration,

it can only be said that legislation pursuant to a legislative policy that transparency will

eliminate the evil that has crept in would hopefully serve the larger object of  free and fair

elections.” 21

Conclusion

To sum up, as a federal House, the Rajya Sabha was expected to represent the

states. Initially, this role was rather insignificant, but has expanded over the years with the

transformation of  the party systems at federal and state levels. Its increasing federal

relevance may be further strengthened by expanding its electoral college to include local

bodies in addition to state legislatures. This would be consistent with the current efforts

to put the local self-governing institutions on a constitutional footing. If  the suggestion

made by Rainy Kithara to reconstitute it as a Pradesh Sabha with some representation to

the local bodies is implemented, the Rajya Sabha will significantly contribute to giving

some substance to the rhetorics of multi-level federalism, which at present for all practical

purposes is a bi-level affair. Such a reconstituted Rajya Sabha,” should speak for the

lower levels of the polity at the center and should have a special voice in legislations

affecting the lower levels.”22

Further, if the twelve nominated members of the Rajya Sabha — until 2003, 105

such members have sat in the upper chamber— are nominated in a non-partisan way by

the presidential discretion rather than on the advice of  the government of  the day, the

chamber of Elders could be further made more representative of the universe of letters

and the civil society.
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(3) Treaty Making Power in Federation : India in a globalizing World.

India and the World at large are passing through rapidly changing times. Within

the country the years since 1990s have witnessed tremendous transformation which may

be encapsulated in two rather vague terms, i.e. federalization of  the polity and neo-liberal

reforms in the economy. Beyond the boundaries of  the nation, globalization and regional

integration have gathered unprecedented momentum following the end of the cold war

and an emerging new geo-political scenario inter-mediated by the sole super power, the

USA, and the great world and regional powers defined in military as well as economic

terms. Veritably, a new world is in the making to which India must reorder its relations.

Changes in the various components of the Indian polity and the world around

lack synchronicity as well as symmetry. This is inevitable because political, economic and

international changes occur or are occasioned with divergent motivations and at varying

paces. To give just one example, the avalanche of  the pep talk about the globalization

must contend with competing state sovereignties, particularly in a region like South Asia,

which is beset with festering regional feuds and competing geo-political considerations

of  global and regional powers. Compulsions of  economic progress and backwardness

have pushed the issues of supranational economic cooperation among nations to the

forefront in which different states and regions in India as well as the world around have

varying stakes. However, the constitution and the laws provide an essential and inescapable

matrix within which the new opportunities and challenges must be met. Positive, critical

and constructive attempt at reforms may of  course make interventions to reconcile the

contradictions and promote moves in desirable directions.

It is well known that in the wake of Independence and partition in 1947, India

drafted and adopted a federal constitution with a strong parliamentary center. Taking the

lessons of history and the contemporary times, the Constituent Assembly of India settled

for a constitution which, as Dr.Ambedkar put it, will work as a federal one but would be

amenable to transformation into a unitary one in constitutionally contemplated emergencies.

Without going into the details of controversial centralization of a potentially federal

constitution and the displacement of the cabinet system by a Prime Ministerial system in

the 1970s, it is evident that the system has been in for a remarkable degree of federalization

since the 1990s. Since the same decade, economic reforms have reversed the process of

state-led strategy of  growth and given a greater leeway to the marked forces both in

national and multinational terms. Federalization and marketization have conjointly

augmented the autonomy of  both the State Governments and the private sector. In this
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new ambiance, the channels of communication between the Sub-national governments

(SNGs) and foreign governments and between the Indian corporate companies and foreign

companies are expanding at a remarkable pace.

This specific concern can be justified by the growing trends of federalization in

the country and the frequency with which the interests of SNGs demand their contacts

with foreign governments as well as multi-lateral financial institutions like IMF, World

Bank and world direct investors. This changed context requires a fresh look at constitutional

and legal frameworks regulating these relations with a view to bringing about positive

reforms. The examples would be too numerous to cite here. Illustratively several State

Governments have entered into or are in process of negotiating contracts with foreign

governments or multilateral international agencies for development of  the infrastructure

and vital sectors of  the economy. During his previous visit to India, the World Bank

President spent more time in some state capitals than in New Delhi. As the Rudolphs

remark: “By the end of the 1990s, state Chief Ministers became the marquee players in

India’s federal market economy.”1

A reading of the Constituent Assembly debates as well as the text of the

constitution indicates that the framers of the constitution were essentially motivated by

the theory that external affairs and treaty making powers should be an exclusively union

jurisdiction, and primarily an executive affair. Presumably, the colonial practice and

nationalist sentiment had made them blind to the fact that the matter at some stage could

become federally sensitive in the sense that states and regions could develop a desire for

being effectively consulted and represented in the process of  treaty making. This argument

appears to be validated by observations made by K.M.Munshi (Bombay : General) who

made a rather detailed comment on the nature of the union executive in the draft

constitution strongly advocating the British model against the American model but

completely glossing over the difference between the two models with regard to the treaty

making power. As is well known, the treaty making power in the US is shared between the

executive and the federal second chamber, whereas in the British follow a unitary executive

model of  treaty making. Munshi argued that the model of  the British executive “is the

best form suited to Indian conditions”. He went on to say: “we must not forget a very

important fact that during the last 100 years, the Indian public life has largely drawn upon

the traditions of  the British constitutional law. Most of  us, and during the last several

generations before us, public men in India, have looked up to the British model as the

best. For the last thirty or forty years, some kind of  responsibility has been introduced in
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the governance of  the country. Our constitutional traditions have become parliamentary

and we have now all our provinces functioning more or less on the British model. As a

matter of fact, today the Dominion Government of India is functioning as a full fledged

Parliamentary Government. After this experience why should we go back upon the tradition

that has been built for over 100 years, and try a novel experiment which was, as I said,

framed 150 years ago and which has been found wanting even in America?”.2

Nevertheless, Article 51 of  the Part IV of  the constitution on DPSP, dealing with

promotion of  international peace and security uses the generic term ‘the state’ rather

than the Union. This article provides “the state shall endeavour to

a) promote international peace and security;

b) maintain just and honourable relations between nations;

c) foster respect for international law and treaty obligations in the dealing of

organized people with one another; and

d) encourage settlement of international disputes by arbitration”.3

It may be argued academically as also by the judiciary with greater authoritativeness

that this article leaves the scope open for a greater participation of SNGs in the exercise

of the treaty making power by the union.

Rajiv Dhavan also argues for a more democratic interpretation of the treaty making

power of  the union executive. To quote him

“Under the scheme of the Constitution, it is Parliament that needs to legislate on

the manner and extent to which the Union may participate in international conferences,

associations and other bodies, enter into treaties and agreements and implement whatever

decisions are made at these meetings through these instruments.

There is nothing to prevent Parliament from passing legislation which will place

treaty negotiations within a framework of democratic accountability in India”.4

I argue that this democratic accountability needs to be expanded into federal

accountability.

Under the Constitution, SNGs are not authorized to contact foreign authorities

directly. Under the Union list, Article 246 read with the Seventh Schedule of  the
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Constitution specified by Entries nos.10 (foreign affairs), 11 (diplomatic representation),

12 (Union Nations Organization), 13 (International conferences), 14 (War and Peace),

and 41 (International Trade) give exclusive authority in this regard to the Union Parliament.5

According to Article 73(b) the extent of executive power of the union extend “ to

the exercise of such rights, authority and jurisdiction as are exercisable by the Government

of  India by virtue of  any treaty or agreement”.6 Treaty making power is thus an executive

act performed by the Government of  India on behalf  of  the Parliament. However, Article

253 of the Constitution requires enactment of a law by the Parliament for giving effect to

international agreements. In terms of  this Article, “Parliament has the power to make any

law for the whole or any part of  the territory of  India for implementing any treaty,

agreement or convention with any other country or countries or any decision made at any

international conference, association or other body”.7

The constitutional provision in India with regard to treaties is consistent with the practice

in the British Empire. In a 1937 case, Attorney General of  Canada v. Attorney General of

Ontario, the Privy Council observed: “Within the British Empire there is a well established

rule that the making of  a treaty is an executive act, while performance of  its obligations,

if  they entail alteration of  the existing domestic law, required legislative action. Unlike,

some other countries, the stipulations of a treaty duly ratified do not, within the empire,

by virtue of the treaty alone, have the force of law”.8

The Privy Council also noted that this practice is simple enough in case of unitary countries

but is somewhat complex in the Canadian case by virtue of  its being a federal system. To

quote from this judgement again: “There being so such thing as treaty legislation but only

a distribution of legislative powers between the Dominion and the Provinces, the

distribution being based on classes of subjects and it being one of the essential conditions

in the inter-provincial compact to which the B.N.A. Act gives effect, the Dominion

Parliament could not be said to have power to legislate for obligation arising out of treaty

and make the same binding on the Provinces in face of  Ss.91 and 92 of  the Act”.9

There have arisen controversies in this regard in India as well. The Constitution bench in

Maganbhai Ishwarbhai v. Union of  India (1969)10 discussed the nature of  treaty making of

the union. As per Justice J.C.Shah : “The effect of  Article 253 is that if  a treaty, agreement

or convention with a foreign State deals with a subject within the competence of the

State Legislature, the Parliament alone has, notwithstanding Article 246(3), the power to

make laws to implement the treaty, agreement or convention or any decision made at any
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international conference, association, or other body. In terms, the Articles deal with

legislative power: thereby power is conferred upon the Parliament which it may not

otherwise possess. But it does not seek to circumscribe the extent of  the power conferred

by Article 73. If, in consequence of the exercise of executive power, rights of the citizen

or others are restricted or infringed, or laws are modified, the exercise of power must be

supported by legislation: where there is no restriction, infringement of the right or

modification of the laws, the executive is competent to exercise the power”.11

In P.B.Samant v. Union of  India (1994), a petition was filed in the Bombay High Court

invoking its power to issue a writ of Mandamus under Article 226 restraining the Union

of India to enter into the final treaty relating to Dunkel proposals without prior consent

of  the Parliament and state legislatures. It was contended that the intended treaty will

affect agricultural products, irrigation facilities and raw cotton which fall within the

jurisdiction of  state legislatures. The Court overruled these contentions and endorsed the

earlier decision of the Supreme Court in the Maganbhai Patel case: “It is undoubtedly

true that the executive power of  the Central Government flows from the provisions of

Article 73 of  the Constitution of  India. It is equally true that the proviso set out that the

executive power shall not, save as expressly provided in this Constitution or in any State

to matters with regard to which the Legislature of the State has the power to make laws”.12

In Vishaka v. State of  Rajasthan (1997) 13, the Supreme Court ruled that international

conventions signed by the Government of India that are consistent with the spirit of the

fundamental rights, even though not exactly in terms of  letters of  the Constitution, can

be read into the fundamental rights, although union and state legislatures may not have

passed an implementing legislation to that effect. It therefore follows by implication that

such judicial expansions of fundamental rights by the courts are equally binding on the

Government of  India and the State Governments. Thus, by entering into such international

conventions, Government of  India binds itself  as well as the State Governments.

An old fashioned bureaucratic approach to this problem would create

insurmountable bottlenecks and clog the channels of  communication. Hence, a more

flexible approach is called for. It is understandable that when under the given constitutional

framework only Union Government is authorized to have contact with foreign authorities

and when the frequency of such contacts with SNGs is increasing, the Union Government

must develop mechanisms of consultation with State Governments before signing treaty

which entails obligations for the State Governments as well, particularly relating to their

exclusive jurisdictions.
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In the constitutional scheme, the treaty making power was treated as a special

aspect executive power. Article 131 of  the Constitution dealing with original jurisdiction

of the Supreme Court over union, state and inter-State disputes adds a clarification that

this “jurisdiction shall not extend to a dispute arising out of  any treaty, agreement, covenant,

engagement, sanad or other similar instruments which, having been entered into or executed

before the commencement of this Constitution, continues in operation after such

commencement, or which provides that the said jurisdiction shall not extend to such a

dispute”.14The growing trend of federalization in the sense of regionalization is likely to

run into conflict with an exclusive union executive monopoly over treaty making power.

So far, there is no concrete evidence of institutionalized consultation with State

Governments by the Union Government prior to international conferences to which only

the Union Government is entitled to send delegations, which the State Governments may

join only as a matter of  courtesy. There are no regular agencies in this context, only ad hoc

agencies which are not mandatory. This inevitably results in unavoidable tensions between

the union and State Governments. For example, at least three petitions: one each by

governments of  Tamil Nadu, Rajasthan and Orissa filed cases in the Supreme Court

under Article 131 of the Constitution. The cases have been withdrawn but the pressure

from the SNGs for participation in the treaty making power is not likely to disappear in

the growing context of globalization.

In this context, the Report of  the National Commission to Review the Working

of the Constitution (NCRWC) has recommended that “for reducing tension or friction

between States and the Union and for expeditious decision-making on important issues

involving States, the desirability of prior consultation by the Union Government with the

inter-State Council may be considered before signing any treaty vitally affecting the interests

of the States regarding matters in the State List.” 15

There are other unanticipated problems that treaty making power of the union

may give rise to in the context of  India’s growing integration with global and supranational

regional economies. For example, there is a widely shared apprehension that relatively

low prices of medicines in India may increase phenomenally as a result of the TRIPS

clauses of  the WTO treaty. To quote Dhavan :

“The Indian Constitution guarantees life and liberty to each person in India. This

has been interpreted to include the right to health. Read with the Directive Principles,
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there is a positive obligation on the state to ensure the health of  persons. If  the patent

regime is changed or EMR protection is given for drugs and medicine, there would be

good public interest reasons for asserting that by virtue of the executive action of agreeing

to these patent law changes and committing the legislature to change its laws, the direct

and inevitable effect of these changes would be that India would not be able to fulfill its

constitutional obligations to its own people.

It is these considerations (amongst others) which persuaded the States of  Tamil

Nadu, Rajasthan and Orissa to raise federal disputes with the Union on the signing and

implementing of  the GATT treaty.16

The Rudolph’s see in the dawn of  liberalization in the early 1990s the gradual

emergence of  what they call “a federal market economy.” To quote them:

Our use of  the term ‘ federal market economy’ is meant to draw attention to the

fact that the new imagined economy evokes not only the decentralisation of the market,

but also new patterns of shared sovereignty between the states and the center for economic

and financial decision-making. This increased sharing shifts India’s federal system well

beyond the economic provisions of  its formal constitution. Over the last decade it has

become clear that if economic liberalisation is to prevail, it is the State Governments and

their Chief Ministers that can and must break the bottlenecks holding back economic

growth. Can they and their governments negotiate a path that avoids surrender to populist

pressures and yet effectively responds to the inequalities generated by market solutions?17

In the larger context of new trends in comparative federalism, John Kincaid has

conceptualized what he calls “constituent diplomacy” to refer to relations between sub

national political units (states/ provinces/ cantons/ lander) and organizations beyond

the boundaries of the nation state or the federal state.18 Rob Jenkins has tried to explore

developments in this direction in the recent trends in Indian federalism. Both Kincaid

and Jenkins are of the opinion that India is not yet a clear cut case of constituent diplomacy

in the sense defined above. For the Indian states are considerably less autonomous in the

area of  foreign economic policy than paradigmatic cases of  constituent diplomacy. For

example, the State Governments exercised marginal influence over India’s multilateral

talks on agricultural trade at the WTO and other forums. Yet some new trends are

noticeable. To quote Jenkins “During the 1990s ( and into the new millennium), several

of  India’s State Governments conducted negotiations and concluded agreements with

international economic institutions such as the Asian Development Bank and the
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International Labor Organization. Some bilateral aid agencies, like the United Kingdom’s

Department for International Development, have begun to focus much of their efforts

directly on State Governments as well”.19

Notwithstanding Kincaid and Jenkins’s argument, the fact of  the matter is that

India cannot speak in different voices to the world organizations and international audiences

without undermining its credibility. The Center may have the predominant constitutional

power in concluding international treaties and agreements but neither the Center nor the

States can fully honor treaty obligations unless there is a broad consensus between the

two levels of  government to do so. The Center, unlike in the old days of  one-party dominant

system, can no longer stampede State Governments into submission to discharge treaty

obligations, leaving aside the question whether a particular treaty or agreement affects

the resources or legislative powers of  the States. The situation in Canada is somewhat

similar to that of India; the federal government has the power to conclude international

treaties and agreements, but the Canadian system has come to institutionalize the Premiers’

conference(s) as a means to evolving consensus among the provinces prior to federal

government’s agreement on critical international commitments. It is by no means a perfect

system – the Kyoto Accord to control environmental pollution was signed by Prime Minister

Jean Chretian much to the protest of some provinces, and Quebec always insists on

participation with the federal delegation when it comes to signing international agreements

particularly in respect to cultural and educational matters. Quebec also maintains its own

trade missions abroad though other provincial premiers do trot the globe for more business

opportunities for their provinces. Minor difficulties notwithstanding, the Canadian system

works through consultation and negotiations between the federal and the provincial

governments.

In view of the growing trend of federalization in India wherein ‘province’ or

‘state-building’ has captured the psychology of  provincial leaders and coalition-building

at the Center has become the governing mode of administration, it is timely that foreign

relations particularly having to do with treaties, agreements and conventions with foreign

countries (Union List I, entry 14), even though enumerated exclusively under the Center’s

jurisdiction, should be conducted on a broad-based consensus between the Center and

States through a well-institutionalized process of  mutual consultation and negotiations.

In the absence of such a mechanism, it is likely that the Center will face more and more

challenges to its treaty-making and treaty-implementing powers from the State
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Governments. So far, the Supreme Court has recognized that the treaty-making power of

the Center overrides the normal federal-state jurisdictional lines in the limited number of

cases the Court has dealt with (except in the Berubari case20 where the Court called for a

constitutional amendment for the cession of Indian territory to another country), but the

Center’s power is not absolute. International treaties and other agreements can be

challenged in the court of law if these are in violation of Fundamental Rights (Part III of

the Constitution) of  the people but more so if  they are not in line with the ‘basic structure’

of  the Constitution. First enunciated in the Keshavananda v. State of  Kerala (1973),21 the

doctrine of  ‘basic structure’ as developed by the Supreme Court gives the Court the

power to review the constitutionality of any legislative and executive action if it is not in

conformity with the basic structure of  the Constitution. The doctrine is still in the making,

but federalism has certainly been recognized as falling within the ambit of  ‘basic structure’.

Before treaty-making and treaty-implementation conflicts become the burden of the

Supreme Court to settle, it will augur well for Center-State relations if some cooperative

mechanism is put in place whereby the State Governments become partners with the

Center in concluding international treaties, accords and agreements.

(The first draft of  this paper was published in the EPW. )
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   Internal Migration in India: Dealing with the Political

and Administrative Organization

1.   Introduction

The dimensions of population are influenced not only by births and deaths but

also by geographical movement or migration. The study of migration is more complex

than that of the other components responsible for population alteration, because it involves

two places (origin and destination) and depends on social, economic and other

characteristics of  both the concerned places. Migration is not a recent phenomenon; it

has contributed to economic and social development by enabling man to overcome the

tyranny of space (Isard and Reiner, 1966). The migration of people has been international,

inter-State and intra-State. When migration takes place across the various regions of a

country, it is normally known as internal migration (Kumar, 2007). The Population Census

in India defines migration based upon ‘Place of Birth’ (POB) and ‘Place of Last Residence’

(POLR). Migrants by POB are those who are enumerated at a village/town at the time of

census other than their place of birth. A person is considered as migrant by POLR if the

place in which he is enumerated during the census is other than his place of immediate

last residence. By capturing the latest of the migration in cases where persons have migrated

more than once, this concept would give a better picture of  current migration scenario.

The main driving force behind migration is a better standard of living away from home. In

recent decades migration has been taking place amidst increasing global economic, political,

and social integration that has been accompanied by greater speed and ease of

transportation (Surjit, 2001). Migration carries human capital to regions of destination,

entails investment in the employment of  migrants, permits acquisition of  new skills and

accentuates economic cycle (Kuznets, 1962; Bhagawati, 1972). Probably more than at

any time in the past, the Indian economy is being fuelled by the movement of  labour. The

current rapid growth of the Indian economy is certainly stimulated by migration of labour

from rural villages to other prosperous villages, towns and cities; within and across districts,

States and even national borders. However, such migration is not only a sign of  dynamism;

it reflects increasing inequalities, agrarian crisis and inadequate livelihood generation in

many parts of  rural India. Apparently, a growing part of  contemporary internal migration

often involves short-term, temporary and circulatory sojourns in the host regions. And

direction of  people’s movement has always been guided by the specific needs of  the time

(Chandrasekhar and Ghosh, 2007). According to Kundu (2007) persons who have gone

to any other place for 60 days or more during the last six months from the date of  survey
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and returned may be termed as short duration or circular migrants. Konseiga (2002) defined

a short-duration migrant as a member of the household who stays less than a year in the

destination country or place.

The major problem currently faced by several developing countries is linked to

stagnation and volatility of  agriculture, India being no exception to this. The growth rates

in agricultural production and income have been noted to be low and unstable over the

past decade and a half, being responsible for serious socio-economic deprivation often

leading to complete failure and causing malnutrition among women and children, high

Infant Mortality Rate (IMR) and a large number of  suicides in peasants’ families. The

possibility of  creating livelihood opportunities outside agriculture in rural areas seems to

be limited since much of  the growth in non-farm employment in majority of  the states

has been noted as poverty induced (Kundu, 2007). Migration in India largely fuelled by

increasing regional disparities, rural-urban disparities and urban bias in economic planning.

Urbanisation is one of  the key dimensions in the modernisation process of  the country.

Economies of scale prevent investments from taking place in the hinterland and this is

true of  many regions in India (Surjit, 2001). Therefore, the implications of  such a large

volume of  migration are immense and have economic, social and political dimensions.

The difference in the economic opportunities available across the states of India ensures

the perpetuation of  the process. Internal migration is now seen as a major mechanism for

the redistribution of resources from richer to poorer localities and a vital means of raising

the incomes of the poor (Harris, 2005). In the past few decades new patterns have emerged,

challenging old paradigms. First, there has been a shift of  the workforce towards the

tertiary sector in both developed and developing countries. In developing countries, the

workforce shift towards the secondary/tertiary sector has been slow and dominated by an

expansion of  the informal sector, which has grown over time. Nevertheless, in India, a

permanent shift of  population and workforce co-exist with the circulatory movement of

populations between lagging and developed regions and between rural and urban areas,

mostly being absorbed in unorganised sector of  the economy.

2 Migration and Development

From Ravenstein’s (1885; 1889) point of  view, migration appeared to be a

consequence of  development. Everett Lee’s (1966) theory of  migration attempted to

capture the pushes from origin were the polar extremes of  the pulls to destinations. Lack

of employment opportunities in villages, as opposed to the existence of jobs in towns,
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was seen to cause rural to urban migration, though rural areas were also seen to have

pulls like better living, education, health standards, etc. Todaro (1966; 1976) argued that

migration is mainly due to expected rather than real income differences between the rural

and urban sectors. Further argues that increases in the number of  urban jobs or urban

incomes would lead still more increases in rural to urban migration rather than alleviating

urban unemployment problems.

The structural functional/Marxist approach to migration considers migration as a

response to the over all strategy of  economic development. This approach concentrates

on the organisation of the society and its modes of production and argues that the

transformation and disruption of  the underdeveloped economies as a result of  their

integration with the colonial capitalist systems starts migration and its associated problems

like the exploitation of labour (Amin, 1974; Meilink, 1978). Rajan and Kumar (2007)

highlighted the magnitude and trends in migration from India by selecting industrialised

countries to which migration took place during two time periods, 1834-1937 and 1951-

2001. Further, they stressed the economic impact of labour migration on labour markets,

financial flows, social, and demographic factors and concluded that migration is a tool for

development for both the individuals and the society.

3 Trends and Patterns of  Internal Migration in India

There is considerable information on the pattern of  migration during British period. The

source of early migration flows in India was primarily agro-ecological, related to population

expansion to new settlements (Eaton, 1984). The demand for labour rose internally with

the growth of  tea, coffee and rubber plantation colonies and later, with the advent of

modern industries. Much of  this labour was procured through some form of  organised

mediation and some portion of it remained circulatory and retained strong links with the

areas of  origin. But as it settled down, it provided a bridgehead to other migrants. As a

result, metro urban pockets like Kolkata, Mumbai, Chennai and Delhi attracted rural

labourers mainly from labour catchment areas like Bihar, Uttar Pradesh, and Orissa in the

east and Andhra Pradesh, Tamil Nadu, and parts of  Kerala and Karnataka in the south

(National Commission on Rural Labour, 1991; Joshi and Josh, 1976; Dasgupta, 1987).

The historical pattern of the flow of labourers persisted even after Independence. In

2001, India’s population exceeded 1 billion of  which, 67.2 per cent lived in rural areas

and 32.8 per cent in urban areas. Between 1951 and 2001, the proportion of  the population

living in urban areas rose from 17.3 per cent to 32.8 per cent. Of the total workforce,
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73.3 per cent remained in rural areas, declining marginally from 77.7 per cent in 1991 and

79.3 per cent in 1981; 58 per cent remained dependent upon agriculture. The ratio between

the highest to lowest state per capita incomes, represented by Punjab and Bihar in the

first period, and Maharashtra and Bihar in the second period, has increased from 2.6 per

cent in 1980-83 to 3.5 per cent in 1997-2000 (Srivastava and Bhattacharyya, 2003). The

Planning Commission of  India estimated that 26.1 per cent of  India’s population lives

below the poverty line (based on NSS, 1999-2000). Hence, these factors contributed

largely to inducing people to migrate to the better-off  places in the country.

[Table 1: Total Migrants based on Place of  Last Residence to total Population in India]

1971 1981 1991 2001

Persons 30.6 31.2 27.6 30.6

Male 18.9 18.1 14.7 17.5

Female 43.4 45.2 41.6 44.6

Note: Compiled by the authors from various Census Reports of India.

Table 1 shows the proportion of  migrants to total population by gender for the census

periods from 1971 to 2001. In India, migrant population is around 30 per cent of the total

population, which is quite high in terms of  proportion. The proportion of  migration has

not come down over the decades; rather, it has seen a tendency to rise, indicating the

important role that it plays in the economy, influencing the lives of  a large section of

poorer sections of the population. This indicates the significance of migration for the

poorer sections in the country. In the past few decades, the proportions of  migrants were

around 30 per cent in all the above-mentioned census periods except in 1991, where it

witnessed a decline to 27.6 per cent of  the total migrants in the country. When we look at

this in the gender aspect, the proportion of female migrants is greater in all the mentioned

census periods. The proportion varies between censuses for both male and females and

the higher proportion of female migration could be explained by the fact that it is stimulated

by social factors such as marriage while in the case of males, migration depends on

economic factors. Regarding the rural population tends to migrate more than their urban

counterparts. Here, it is seen that 21.7 per cent migrated to other prosperous rural and

urban areas of  the country, whereas the migrants from the urban areas was only a marginal

4.8 per cent. In all categories, the proportion of female migrants is predominantly greater
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than that of male migrants; this could be mainly because of marriage as earlier mentioned,

whereas male migration is considered mainly to be economically motivated rather than

having any non-economic factors behind the migratory expedition.

Table  2:   Internal Migrants in Various Categories since 1961-2001

Total Migrants

in Millions

Percentage to Total Population

1961 1971 1981 1991 2001     2001

Total migrants

Intercensal 15.0 12.4 12.2 9.7 9.5       98.3

Intercensal 2.0 1.6 1.6 1.3 1.6

interstate

Lifetime 30.6 28.7 29.4 26.5 29.2     301.1

Lifetime 3.3 3.4 3.6 3.3 4.2      42.3

Male migrants

interstate

Intercensal 11.3 9.4 8.9 6.1 6.2      32.9

Intercensal 2.2 1.8 1.6 1.2 1.6        8.5

interstate

lifetime 18.3 17.2 16.6 13.8 16.4      87.2

Lifetime 3.4 3.4 3.3 2.8 3.7       19.7

interstate

Female migrants

Intercensal 19.0 15.7 15.7 13.5 13.2       65.4

Intercensal 1.7 1.3 1.7 1.5 1.7        8.3

 interstate

Lifetime 43.7 41.1 43.1 40.3 43.0     213.7

Lifetime 3.2 3.4 3.9 3.8 4.6       22.7

interstate

Source: Kundu (2007), Migration and Exclusionary Urban Growth in India.
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The pattern of  internal migration is presented in Table 2 using the various decadal

census data. It may be seen here that mobility of population measured through percentage

of lifetime migrants has declined systematically during 1961-1991. An analysis of

intercensal migrants (those shifting place of residence during the past decade) reveals a

sharp decline among male as well as female migrants. Economic factors are likely to be

relatively more important in explaining the declines in the mobility of males while the

mobility of females for whom socio-cultural factors play a more important role, has been

higher. The sharper decline in case of  male migrants, both in case of  rural as well as urban

areas, has been attributed, besides the rigidities of the agrarian system, growing regionalism

etc., to the inhospitable environment they are confronted with in cities and towns. A fall

in the rate of  urbanisation during 1991-2001, too confirms this argument. The nineties

has been the decade of rapid migration. Except for the total intercensal migrants, the

percentage figures for all other migration categories have reported a rise during the decade,

both for male as well as female, as is seen in the table.

197. Table 3: Migrants in each Stream to Total Migrants in India, 1991 and 2001

1991

Total Male Female

i) Intra-District (Short Distance) 62.1 50.4 66.4

ii) Inter-District (Medium Distance) 26.0 30.1 24.5

iii) Inter-State (Longer Distance) 11.8 19.4 8.9

2001

i) Intra-District (Short Distance) 61.5 50.7 66.1

ii) Inter-District (Medium Distance) 23.5 26.0 22.8

iii) Inter-State (Longer Distance) 13.1 20.5 10.0

Note: Same as Table 1.
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Table 3 portrays migrants’ proportions as per the migration streams for the 1991 and

2001 censuses. Among these, the most predominant destinations are intra-district with

62.14 per cent, inter-district with 26.05 per cent, and inter-State with 11.82 per cent in

1991; it is 61.5 per cent, 23.5 per cent and 13.1 per cent respectively for these three

categories in the 2001 census. In the gender aspect, both in 1991 and 2001, the proportion

of  female migrants is predominantly higher than that of  male migrants in almost all streams.

In India, a large proportion of population prefers to migrate primarily within their district

territory. This indicates that people are not ready to travel longer distances, but if  and

when there are economic compulsions like poverty, lack of  employment and livelihood

problems, they may migrate longer distances as they have no other any alternative or

option.

Table 4: Reasons for Migration for 1991 and 2001 (0-9 Years Migrants)

1991 2001

Reasons for Migration

Persons Male Female Persons Male Female

Work/ 12.1 30.4 3.0 14.7 37.6 3.2

Employment

Business 2.7 6.6 0.8 1.2 2.9 0.3

Education 4.2 9.0 1.8 3.0 6.2 1.3

Marriage 44.9 2.6 65.9 43.9 2.1 64.9

Moving with 36.1 51.4 28.5 37.3 51.3 30.1

Family

Total 100 100 100 100 100 100

Note: Same as Table 1.

Table 4 illustrates the reasons for migration from 0-9 year duration of  migration for the

period between the 1991 and 2001 censuses. As we know, in India the large proportion of
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movement is marriage migration in which female migrants are predominantly higher than

male migrants. Nonetheless, after excluding marriage and migrants moving with family,

the most important reason for migration is work/employment followed by education and

business respectively. Work/employment as the reason for migration proportion has

increased from 12.1 to 14.7 per cent since 1991 to 2001. In the case of other factors like

education and business, it has shown a slight decline from 1991 to 2001. When we examine

the gender aspect in all the economic-related reasons, male migrants were predominantly

more than females. In other words, the proportion of  female migrants for employment

purposes is very negligible as compared to their male counterpart and this difference

between male and female migrants is much wider.

Table 5: Migrants by Place of  Last Residence Indicating Migration Streams for

Duration 0-9 Years India, 2001.

               Migration Streams

Intra-State Persons Males Females

Rural to Rural 60.5 41.6 68.6

Rural to Urban 17.6 27.1 13.6

Urban to Rural 6.5 8.6 5.6

Urban to Urban 12.3 18.3 9.7

Inter-State Persons Males Females

Rural to Rural 26.6 20.7 32.7

Rural to Urban 37.9 44.7 30.9

Urban to Rural 6.3 6.1 6.4

Urban to Urban 26.7 25.9 27.5

Source: Same as table 1.
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Table 5 gives details about migration streams based on intra-State and inter-State migration

for duration of  nine years. There is a clear sign that as far as intra-state migration is

concerned, a large proportion of  migrants, i.e., 60. 5 per cent moved in the rural to rural

stream. Coming next in order of  proportion are the migrants who moved from rural to

urban areas with 17.6 per cent. The proportion of population that migrated from urban to

rural areas is quite low at 6.5 per cent, while urban to urban area migration stands at 12.3

per cent. In contrast, in the case of  intra-state migration except rural to rural migration

stream, in all other streams, the proportion of male migrants is higher than that of female

migrants, whereas in the rural to rural migration stream, the proportion of  female migrants

is 68.6 per cent. This indicates that female migration is mostly confined to rural to rural

areas where they may be participating in agricultural activities. It is generally considered

that females are more suitable to be employed in agriculture and allied activities.

When we look into inter-State migration stream the picture is different. Here, the

most predominant stream is rural to urban stream with 37.9 per cent followed by urban to

urban and rural to rural migration streams with 26.7 and 26.6 per cent respectively. In

this section also, female migrants largely moved in the rural to rural stream, and male

migrants outnumbered them in all other streams. This can be interpreted in two ways.

One is that most of  these rural female migrants are illiterates and hence hesitatant to

migrate to urban areas which demands taking more risks, more knowledge and adaptability

to a new life style. Furthermore, rural females are burdened with household, family duty

and taking care of children, and such responsibilities naturally discourage or restrict them

from migrating longer distances and confine their movements to nearby rural areas for

shorter periods.

4 Protecting the Migrants: Internal Migration Act, 1979

According to Indian Census 2001, 314.54 million persons moved for various

reasons within the country. Out of  these, 29.90 million migrated for reasons of

employment. It has been observed that migration from rural to urban areas has increased.

There was exploitation of the migrant workers in relation to payment of minimum wages

It was to appraise the problem related to labour migrants that the Ministry of Labour,

Government of India was first passed the Internal Migration Act in 1979. The Ministry

of  Labour and Employment is in charge of  registering these migrants. The purpose of
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this act was to regulate and safeguard the employment of internal migrant workmen in

India. Therefore, the Government of  India enacted the Inter-State Migrant Workmen

(Regulation of  Employment and Conditions of  Service) Act, 1979. Their main objectives

are: 1) Registration of all principal employers/contractors employing migrant labour; 2)

Licensing of  contractors - no contractor can recruit any migrant labour without obtaining

a licence from the appropriate government; 3) Issue of passbook affixed with a passport-

sized photograph of the workman indicating the name and the place of the establishment

where the workman is employed. The period of employment, rates of wages, etc. of

every inter-State migrant workman; 4) Payment of minimum wages fixed under the

Minimum Wages Act, 1948; 5) Payment of  equal wages for inter-State migrant workmen

performing similar nature of  work along with the local labourers; 6) Payment of  journey

allowance including payment of wages during the period of journey; 7) Payment of

displacement allowance; 8) Providing for suitable residential accommodation; 9) Providing

for medical facilities free of charge, and 10) Providing for protective clothing1. Both the

Central and the State Governments are required to implement the provisions of the above

Act in their respective jurisdictions. Though the objectives of  the government

administration sound very good for the welfare of these migrants, this act was not very

effective in the Indian case.

4.1 Promoting the Welfare of  Workers

The Ministry of Labour and Employment (2009) has made serious efforts to

promote welfare of  workers, especially relating to enhancement of  well-being of  farmers,

farm labour and those belonging to the unorganised sector, striving for elimination of

child labour, Social Security, providing vocational training etc. Some of  the major initiatives

taken for legislative measure are: 1) The Apprentices Act, 1961 was amended, inter alia,

to provide for reservation for other Backward Classes, 2) The Maternity Benefit Act,

1961 was amended to enhance the medical bonus from 250 INR (5.11718 USD)2 to 1000

INR (20.4687 USD) and 3) To provide social security to workers in the unorganised

sector3. A Protocol on Prevention, Rescue, Repatriation and Rehabilitation of migrant

and trafficked child labour has been developed. The list of occupations for which child

labour is banned has been enlarged. The Central Government has revised the national

floor level minimum wage from 66 INR per day (1.35094 USD) to 80 INR per day (1.63750

USD) with effect from 01.09.2007 onwards up to 20094.

These measures will go a long way in achieving the objectives of having a strong,

efficient and productive workforce in India. The working conditions of the migrant workers
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as an amendment being sought in the Interstate Migrant Workmen’s Act plug loopholes in

implementing their objectives. Therefore, there is a need for the National Commission for

Enterprises in the unorganised Sector (NCEUS) approach that could be implemented by

the Government of India. Regarding the universal social security registration, the

entitlement to minimum social security should be through portable schemes, so that it

can serve the workers as a basis for entitlements to other benefits, and the comprehensive

legislation on minimum working conditions with special provision for protection of women

migrants could be enhanced.

5 Development Induced Migration

The implementation of  technology has brought about a revolution in the day-to-

day life of the people. The various activities relating to development have caused a number

of crises which puts mankind in disaster, (for example, the displacement of two villages

in Orissa caused by the construction of  the Hirakud Dam) large scale of  deforestation,

mining, work industrialisation, nuclear and military bases, and etc., which affect the

ecology, economy, and the total life space of  huge population, sometimes pushing them

out of  their native locality (Baboo, 1992). The rehabilitation for the displaced population

may not be done with immediate effect. In such situations, people can resort to migration

as a strategy to safeguard their livelihood. In this process, migration will take place as the

outcome of  development. The construction of  major infrastructure works such as dams

may involve the temporary or permanent relocation of  communities. By redirecting

traditional resource flows, such projects can alter human settlement and mobility and

health outcome patterns. Indigenous persons and others may also be prompted to migrate

by the adverse public health and environmental effects of  some extractive industries.

Efforts to settle nomadic populations or to conserve land have also resulted in resettlement

programmes or spontaneous movements and poor population health outcomes. Bhaduri

(2007) argued that the strategy under which the state allies with corporations to dispossess

people of their livelihoods is nothing but developmental terrorism, irrespective of the

political label of the political parties in office. A massive land grab by large corporations

is going on under various guises, aided and abetted by the land acquisition policies of

both the federal and State Governments. However, until September 2006, the Board of

Approvals Committee of the Ministry of Commerce had approved 267 Special Economic

Zones (SEZ) projects all over India. Destruction of  livelihoods and displacement of  the

poor in the name of industrialisation, big dams for power generation and irrigation,

corporatisation of  agriculture despite farmers’ suicides, and modernisation and
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beautification of our cities by demolishing slums are showing everyday how development

can turn perverse. Bhaduri suggested that we must chart out an alternative path of

development; such possibilities, although limited, exist even in the present situation. The

most well known examples of development-induced displacements are those caused as a

result the construction of  the Three Gorges Dam in China; Sandouping, Yichang, and

Hubei, and Hirakud and Narmada project in India.

6 Forced Migration

Forced migration refers to the coerced movement of  a person or persons away

from their home or home region, uprooting, exile and forced displacement, be they due to

conflict, persecution or even so-called ‘development’. These are conditions, which

characterise the lives of millions of people across the globe (Mehta and Gupte, 2003). It

often connotes violent coercion, and is used interchangeably with the terms ‘displacement’

or ‘forced displacement’. A specific form of  forced migration is population transfer, which

is a coherent policy to move unwanted persons, perhaps as an attempt at ‘ethnic cleansing’.

Someone who has experienced forced migration is a ‘forced migrant’ or ‘displaced person’.

Less attention has been paid to displaced populations who experience refugee-like status

in their own countries for similar reasons or those displaced as a consequence of

infrastructure projects such as mines, dams and roads.

The Department of Displacement and Rehabilitation, Indian Social Institute

estimates that in India, over 20 million people have been displaced due to development

projects during the 1980s (Fernandes et al., 1989). Roughly 65 per cent of  development-

induced displacement is caused by large river valley dam projects. In India, between 1951

and 1991, about 213,000 were displaced due to ‘development’ schemes, of which nearly

30 per cent were tribal people. Nearly 75 per cent of the ‘tribal’ populations have not

been settled at all and the author suspects that most of them refused resettlement (Asif,

2000). The displacement toll of  300 large dams that are constructed every year worldwide

is estimated to displace about 4 million people. South and East Asia account for 80 per

cent of  displacement (Dwivedi, 2006). The conservative estimates place the number of

displacement down at about 10 million annually. Similarly, in some parts of  the developing

world such as Africa, the growing exodus of people from their homes due to natural

disasters and civil strife was said to be close to 4.6 million in 2003 alone (UNHCR,

2003)5. Non Governmental Organisation (NGOs) demanded compensation for livelihood

losses of landless people and ‘encroachers’ who were dependent on forest land, and

resources. In April 1986, the Narmada Dharangrastra Samiti (NDS) was formed in Dhulia,
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a committee under the leadership of  Medha Patkar. The well-known Sardar Sarovar Project

in India, and the world-wide campaign led by the Narmada Bachao Andolan show concern

about the crisis and the need to take collective action against the displacement and

despoliation in the Narmada Valley. Both the local and Central Government is responsible

for the mass displacement of the people because they are in charge of issuing the licence

to the corporation to start the project. In the case of  the NDS, the role of  the NGO under

the leadership of well-known social activist Medha Patkar was very sensational. A group

of people raised their voices and went on a hunger strike in front of the court to protest

against the project. The outcome of  the mass movement against the construction of  dam

is that the Narmada project has abandoned the plan to increase the height of  the dam.

In India, only the Bedhi project in Uttar Kannada district in Karnataka was

abandoned due to the pressure from the affected people; further, the very language used,

of compensation by the project authorities tended to blunt the political voices of those

affected: compensation, no matter how meagre, generated interest and impeded unity

among the affected people (Dwivedi, 2006). In fact, if compensation is properly and

justly administered, some households may benefit because under the Gujarat Government’s

policy, and the affected landless agricultural labourer is entitled to 2 ha of  land as

compensation in the project command, as are his/her adult sons. As far as the Government

is concerned no justice has been done for implementing the compensation package. The

problem arises when the social marginal cost is exceeding the social marginal benefits; for

the purpose of development, society may have to bear a very high cost. Social costs such

as displacement seem to come into consideration only when the adversely affected people

exerted political pressure. The construction of  dam also increases the environmental

cost, such as destroyed the forest land, wildlife, soil erosion and human displacement,

etc. In the case of India, using the word displacement is complicated, particularly in the

Northeastern region as there is internal displacement and migration due to the ethnic

conflict (Goswami, 2007).

6.1 Civil Society

Both theoretical and empirical research has attempted to confirm that societies

strive politically and economically when they are able to build strong non-state actors and

community organisation (Monga, 2009). In theory, its institutional forms are distinct from

those of the state, family and market, though in practice, the boundaries between state,

civil society, family and market are often complex, blurred and negotiated. Civil society
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commonly embraces a diversity of  spaces, actors and institutional forms, varying in their

degree of  formality, autonomy and power. Civil societies are often populated by

organisations such as registered charities, non-governmental organisations, community

groups, women’s organisations, faith-based organisations, professional associations, trade

unions, self-help groups, social movements, business associations, coalitions and advocacy

groups. The role of  the civil society is important in a situation where the society has to

bear high cost for developmental project that displaced thousand of them. The NGOs

working for society, for example, like the Narmada Bachoa Andolan in the construction

of  Sardar Sarovar Project in Narmada and Hirakud Dam in Orissa, etc., play a big role

and push the government to provide compensation for the displaced persons. Apart of

the NGOs that agitated against the construction of  big dam, there are NGOs that mobilise

the social movement especially to protest against the influx of population in Assam.

7 Environment Induced Migration

Migration can be used as a coping strategy for livelihood when people face of

vulnerability due to environmental problems. Available evidence suggests that labour

migration can form the basis of  a sustainable livelihood in chronically degraded land,

building resilience across households and communities. Indeed, families without labour

migrants may suffer more during chronic or sudden onset disasters (Erza, 2001). Labour

migration to rural and urban areas is a common component of  diversified local economies.

In lesser-developed countries, labour migration is typically internal, temporary and circular

in nature. During periods of chronic environmental degradation, such as increased soil

salinisation or land degradation, the most common responses by individuals and

communities is to intensify labour migration patterns. By doing so, families increase

remittances and lessen immediate burdens to provide6. Climate change can affect migration

in three distinct ways: i) the effects of  warming and drying in some regions will reduce

agricultural potential and undermine “ecosystem services” such as clean water and fertile

soil, ii) the increase in extreme weather events – in particular, heavy precipitation and

resulting flash or river floods in tropical regions – will affect ever more people and generate

mass displacement, and iii) sea-level rise will permanently destroy extensive and highly

productive low-lying coastal areas that are home to millions of people who will have to

relocate permanently (Nordas and Gleditsch, 2007).

In India, for example, Orissa, West Bengal, Assam, Tripura, etc., are, every year,

badly affected by natural disasters like flood and cyclone. When coastal Kerala and Tamil
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Nadu were hit by the tsunami, it induced thousands of  people to migrate for survival and

safety. Migration may become an adjustment mechanism, possible for those with the

resources to move early and far enough away from danger or, as a last resort, a survival

mechanism. However, in extreme cases and for those with fewer means to move, migration

may be an expression of failed adaptation – an attempt to escape from imminent suffering

or even death. Forcibly displaced groups vary greatly – some flee systematic persecution

while others flee life-threatening natural disasters – but most are influenced by several

underlying causal factors (Wood, 1994). It is also found that environmental degradation

plays a role in migration, particularly in less developed countries, and this migration, in

turn, can be a factor in international and intrastate political conflict (Reuveny, 2005).

Perhaps the most familiar scenario is that of large-scale human displacement in

the wake of  natural and industrial disasters. While not always environmentally induced,

devastating tsunamis, earthquakes and floods have left millions without shelter and basic

services. In some cases, entire areas have been irrevocably damaged, making return

infeasible. In the worst cases, early warning systems and response plans may be non-

existent or ineffective, leaving governments virtually helpless to prevent mass internal or

cross-border displacement or to arrange for adequate collective centres and camps.

Logistical concerns, such as procuring and distributing drinking water, can be immensely

challenging, even for most developed States. In addition, the sheer volume of  technical,

logistical and financial resources required to ensure sustainable returns can be overwhelming

as governments engage in transportation, livelihood regeneration and ‘building back better’

so that, for instance, housing and coastal dykes are more robust. The effective management

of  environmental migration is necessary to ensure human security, health and well-being

and to facilitating sustainable development. With more informed action and multi-

stakeholder cooperation, societies around the world will be better able to achieve these

objectives. As awareness grows of  the issues at stake, a consensus is emerging on the

need for a global strategy to study, plan for, adapt to and mitigate the processes and

effects of environmental change. The movement of people and the implications for sound

migration management should be the key elements to focus.

8 A Case Study of Migrants in Mumbai and Migration Profile in Maharashtra

On the basis of net migration during last decade, i.e., the difference between in-

migration and out-migration, Maharashtra stands at the top of the list in India with 2.3

million net migrants, as per the 2001 Census. It received 8.2 per cent of  in-migrants to

total population and 16.4 per cent share of total migrants, which is the highest among the

major states in India (Table 6).
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Table 6: Variation in Migration Profile based on PLOR during 1991-2001 (Duration 0-9

years)

Variation

2001 1991  in (%)

Census Census (1991-

(Persons) (Persons) 2001)

In-migrants 32,31,612 16,13,268 100.3

In-migrants 48,394 30,150 60.5

 (from abroad)

Total in-migrants 32,80,006 16,43,418 99.6

Out-migrants 8,96,988 7,70,030 16.5

Net migrants (+/-) 23,83,018 8,73,388 172.8

Source: Same as table 1.

8.1 Contribution of Migration to Urbanisation

Migration is one of the important factors contributing to the growth of urban

population. The total urban population of  the country, excluding Jammu and Kashmir

increased from 217.6 million in 1991 to 283.6 million in 2001 registering a growth rate of

30.3 per cent. The migration data of 2001 Census indicates that 20.5 million people

enumerated in urban areas are migrants from rural areas who moved in within the last 10

years. There are 6.2 million migrants who have similarly migrated from urban areas to

rural areas. Thus the net addition to urban population on account of  migration is 14.3

million. This works out to be 6.6 per cent of the urban population in 1991. In other

words, out of the urban growth of 30.3 per cent, 6.6 per cent is accounted for by migration

to urban areas. Thus, natural growth of  urban population and growth due to formation of

new urban settlements and extension of areas of towns during 1991-2001 adds up to

23.7 per cent.
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8.2 Migration into Urban Agglomerations

2001 Census data also presents migration data by last residence for each Urban

Agglomeration (or UA) and City in the country, allowing specific examination. The inflow

of  migrants depends upon the size of  the UA/city as in large UAs and Cities the availability

of  work/employment is greater. However, in terms of  amenities and services, in-migration

causes a severe pressure, as these are not commensurate to high growth in population.

Table 2 provides a comparison of  migrants by last residence during last ten years into

important UAs and their share to total UA population, thus providing an insight into the

fast pace in which the migration is taking place in these centres.

The total number of in-migrants during the last ten years is the highest in Greater

Mumbai UA, the main component being those who are coming from outside the state.

Delhi UA on the other hand received 1.9 million migrants from other states, the largest

among the UAs shown above. Kolkata UA is important as it received 54,509 persons

from other countries, most likely Bangladesh. Bangalore UA, received 0.3 million in-

migrants from other states, more than Chennai and Kolkata, which is likely due to its

growing opportunities in information technology related work. In terms of  proportion of

in-migrants to total population in these UAs, Delhi UA was at the top, with in-migrants

constituting 16.4 per cent of the population. Greater Mumbai (15.1 per cent) and Bangalore

UA (13.4 per cent) were the next two in terms of  proportion among the UAs (Table 7).

Table 7: Number of  In-Migrants by Last Residence (duration 0-9 years) into

important Urban Agglomerations: 2001 Census

In-migrants

Name of     2001 From  from from Total in- % of in

    the UA             Population within the other other migrants migrants

state State Countries to total

population

India Urban 28,61,19,689 2,49,74,372 1,11,57,574 3,48,060 3,64,80,006 12.7

Greater Mumbai

UA 1,64,34,386 8,92,706 15,71,181 25,665, 24,89,552 15.1

Delhi UA 1,28,77,470 77,663 19,88,314 46,386 21,12,363 16.4

Chennai UA 65,60,242 3,34,972 94,964 5,684 4,35,620 6.6

Kolkata UA 1,32,05,697 4,70,601 2,97,279 54,509 8,22,389 6.2

Hyderabad 57,42,036 4,07,861 88,216 2,406 4,98,483 8.7

Bangalore UA 57,01,446 4,01,932 3,53,156 6,397 7,61,485 13,.4

Source : Same as table 1 (D3 UA City)
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8.3 The Political Organisation of the Shiv Sena

Shiv Sena7 is a far-right political party in India founded on June 19, 1966 by

Balasaheb Thackeray. The party originally emerged out of  a movement in Mumbai, the

then-Bombay, broadly favouring increased influence of  Marathi-speaking people in

Maharashtra. Although the party’s primary base is in Maharashtra, it has tried to expand

to a pan-Indian base. Gradually it moved from a pro-Marathi ideology, to one supporting

a Hindu nationalist agenda8as it aligned itself  with the Bharatiya Janata Party. In 1960,

Balasaheb Thackeray, a Mumbai-based cartoonist, began publishing the satirical cartoon

weekly Marmik. Through this publication, he started disseminating anti-migrant sentiments,

which led to the formation of  the Shiv Sena as a political organisation. The New Economic

Policy started in the 1990s in India, but it had already begun in Mumbai during the early

1980s under the government of Sharad Pawar9. There has been an expansion of the

textile industry in Mumbai, which involved an increase in employment in the informal

sector. Most of  the manufacturing firms demand low wage labour. But the changes had

never been slow in Mumbai; the faster growth of  the city’s population occurred in the

decade after Independence, when 950,000 migrants came to the city (Eckert, 2003). On

the other hand, there was a steady flow of South Indian migrants to the city who came to

take over many white-collar employments.

Since then, the political approach of the Shiv Sena was centre around the concept

of Bhumiputra (sons of the soil), the idea that Maharashtra inherently belonged to the

Marathi community. The Shiv Sena was thus born out of  a feeling of  resentment about

the relative marginalisation of the native Marathi people in their own state by people

whom they perceived as outsiders. The Shiv Sena especially attracted a large number of

disgruntled and often unemployed Marathi youth, who were attracted by Thackeray’s

charged anti-migrant oratory. Shiv Sena cadres won a reputation for violence, became

involved in the murder of Communist MLA of Dadar, Krishna Desai in the 1970s, various

attacks against the South Indian communities, vandalising South Indian restaurants, street

hawkers, and pressuring employers to hire Marathis (Katzenstein et al., 1998). Subsequently

due to internal conflict in the party, in December 2005, Raj Thackeray, Balsaheb

Thackeray’s nephew, left the party. Raj Thackeray later founded a new party, Maharashtra

Navnirman Sena (MNS). The new party has tried to distance itself  from the Hindu

nationalist agenda of the Shivsena. After the split, clashes have occurred between followers

of  the two Senas.
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As far as the electoral performance of  the Shivsena in the Parliament Election is

concerned, the number of candidates contested start declining from 1999 to 2009 general

election, and the number of elected candidates have also since then declined at the same

time (Table 8). The decline in their performance, basically, stand by their own set of

agenda and style of politic which may not like and interest for the larger section of the

society especially those came from outside Maharashtra and settle there. The party

campaign against non-Maharashtraians in Mumbai, the Shiv Sena protests, have been

known to break down into violence and force in public, in the name of protecting Hindutva

from what it deems as corrupting Western influences. There have been many occasions

when they attacked North Indians in Mumbai (Rumbold, 2008). Likewise, the Shiv Sainiks

attacked movie theatres in Mumbai. The party holds that the influx of migrants should

also be stopped as these migrant soon bring in their friends and relatives to the state.

Subsequently, the migrants get rations cards and their names on the electoral rolls with

the help of politicians who want to create vote banks; this will affect the demography

(Gaonkar, 2009).

Table 8: Electoral Performance of  the Shivsena in the Parliament Election

year Candidates Elected Votes

1971 5 0 227468

1980 2 0 129351

1989 3 1 339426

1991 22 4 2208712

1996 132 15 4989994

1998 79 6 6528566

1999 63 15 5672412

2004 56 12 7056255

2009 22 11    –

Source: Election Commission of India, 2009
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Box-1: Political Manifesto of the Shiv Sena

The Shiv Sena manifesto for the Member of Parliament (MP) Election, 2004 and

2009 to the Lok Sabha seats remained unchanged; they demand more Jobs for

natives10: It has been the approach of Shiv Sena right from its beginning that 80 per

cent of  the jobs in the states should be reserved for the native people. Fortunately,

the State Government also accepted this approach. But the approach has not become

a law yet. This the reason why so many people from the other states are coming to

Maharashtra – especially in Mumbai – and trespassing on the jobs of  the natives.

This point should have been considered seriously in 1956 itself, when formation of

states on the lingual basis took place, but it was not. A few other states also have

the same issue as with Maharashtra. Shiv Sena will continue to insist that the Central

Government solve this issue and pay attention to the welfare of the ‘sons of earth’,

as and when the Shiv Sena-BJP get the right of governance. This will keep the

regional relations at a good level, all the states will be able to progress well and the

aim that ‘every state’s progress is finally the progress of  the country’ will be achieved.

Source: http://shivsena.org

9. Migration into the Northeastern Region of  India

In different periods of  human history, the NEern states in India particularly Assam,

experienced the influx of different groups of people, who came to this part of the state

for different reasons. In fact, migration took place in the earlier 1502 during the period of

the Ghurid rulers and still continues. Some studies point out that population into the

Northeastern region has caused an increase in ethnic diversities11 in that region. Besides

the tribal groups in the region, a new class of people has come into existence as a

consequence of prolonged interactions among cultures of the in-migrants and those of

the indigenous people. Population pressure (influx of  in-migrants) endangers the livelihood

of  local population and may possibly reduce the tribal communities into minorities. It’s

certainly not the only cause for increasing unemployment and poverty of some sections

of  the rural population. . When the British came to Assam in 1826, they saw immense

fallow lands with very few people to cultivate them and pay revenue. In 1838, began to

draw new wasteland settlement rules (Guha, 1977).

The migrants communities included: tribal labourers from the Chota Nagpur region

of  Bihar and Orissa, mainly, belonging to the Santhal, Oran, and Munda tribes, who were
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employed in the British-owned tea gardens; Bengali Muslims mainly from the West Bengal

district of  Mymensingh, who settled on land along the Brahmaputra valley. Marwaris, an

entrepreneurial community from Rajasthan, engaged in trade, commerce, and money-

lending and more recently, in few industries and many tea plantation purchased from the

British; a scattering of other migrant communities, such as Nepalis, who are settled in

low-lying hills around the Brahmaputra Valley, tending cattle; Bihari males, who work as

seasonal migrants in construction projects (Weiner, 1978).

The studies dealt with the population influx of migrants into the Northeastern

region (Singh, 1987; Ali and Das, 2003; and Sarma, 2006). The internal influx was mainly

from eastern direction; subsequently, people from the western directions of  India also

began coming in and communities like the Hindu Assamese-speaking population of Assam

often traces their origin back to parts of mainly India. Despite protest by the local

populations then, population flow into the Northeast has largely been abetted, facilitated

or condoned by the state, for e.g., the refugee flow into Arunachal Pradesh and other

Northeastern states. However, out-migration is more from the troublesome states of

Manipur, Nagaland, Tripura and Assam (Krishan, 2007), whereas in-migration is more

common in Sikkim, Arunachal Pradesh, Mizoram and Meghalaya.

9.1  Attack of the In-Migrants in Assam

Clashes between the migrants and the indigenous population have been a prominent

feature of post-Independence politics within the multi-ethnic community in the

Northeastern states. In India, tensions erupt between migrants and the local population

in the states of  Assam, Maharashtra, Bihar, and Andhra Pradesh (Weiner, 1978). The

problems arise when the migrants become more successful than the native population in

terms of  occupation and wage earning capacity. Differences in skills could lead to the

migrants having a greater advantage and higher chance of  getting the jobs. On this account,

the local people who are at a disadvantage, become envious of  the migrants. On other

occasions, the settler in-migrants from Bihar, especially the backward communities, fought

for their right to be recognised by the Government of Assam and for their demands to be

fulfilled. There arose a series of protest by the Adivasis against the government for failing

to implement the reservation on par with the Scheduled Tribe communities. This led to

the outbreak of violent conflict with the local people of Assam. The indigenous population
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of Assam started killing the Biharis living in different districts of the state.

Conclusion

There is an obvious increase of internal migrant numbers during 1991 and 2001.

Among them, a large number of people migrated in intra-district, in other words, within

their district’s territory. However, the study analysis of  intercensal migrants (those shifting

place of residence during the past decade) reveals a sharper decline among male as well

as female migrants. The decline in the mobility of  male, wherein economic factors are

likely to be relatively more important, has been higher than for female, for whom socio-

cultural factors play a more important role. In case of intra-state migration most

predominant stream (in terms of  distance) is intra-district with 62.14 per cent, inter-

district is 26.05 per cent and inter-State is 11.82 per cent in 1991 and it is 61.5 per cent,

23.5 per cent and 13.1 per cent in 2001, here also female migrants were higher than male

migrant’s proportion. The study has shown that the significant reason for migration is

work/employment, followed by education and business (excluding marriage and moving

with family). Work/employment as a reason for migration proportion has increased from

12.1 to 14.7 per cent between 1991 and 2001. Of  this, 21.7 per cent of  rural population

migrated to other prosperous rural and urban areas, whereas urban area witnessed 4.8 per

cent. A large proportion of  migrants moved in the rural to rural stream with 60.5 per

cent, followed by migration from the rural to urban areas, with 17.6 per cent. Interestingly,

in the case of  intra-State migration except in rural to rural migration stream, in all other

streams, the proportion of male migrants is higher than that of female migrants whereas

in rural to rural migration stream the proportion of  female migrants is greater at 68.6 per

cent. Whereas inter-State migration rural to urban stream with 37.9 per cent followed by

urban to urban and rural to rural migration streams with 26.7 and 26.6 per cent respectively.

In India, though the Internal Migration Act for workers is well established, there

are loopholes in implementation of the act. Migration is a complex and dynamic phenomenon

which is difficult to explain by a single theory. Therefore, the policy in India should focus

on the documented migrant, the casual workers working in urban areas, the urban self-

employed, the low paid regular wage earners in slum areas, and the undocumented seasonal

migrants moving from rural-rural, rural-urban locations. Since, the Migration Act plugs a

loophole; there is a need for the National Commission for Enterprises in the Unorganised
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Sector approach to implement the universal social security registration, and the entitlement

to minimum social security through portable schemes, so that the workers can serve as a

basis for entitlements to other benefits. The policy action is weak in promoting and

protecting the welfare of  the migrant’s workers in India. The citizens are entitled to acquire

the universal declaration of human right, including right to development (Art.8 (I), but

the problem arise due to human rights violations (Iyer, 2003). The destruction of  livelihoods

and displacement of the poor people in the name of industrialisationXII  everyday show

how development can turn perverse. We must chart out an alternative path of  development

(Bhaduri, 2007). The role of the civil society plays an important role in the path of

pushing the government to act towards rehabilitation and compensation for the

displacement of  poor people in the name of  development projects. However, mass

populations have been displaced in relation to environmental induced migration, and

state intervention must be well in place for the rehabilitation and resettlement of  the

displaced people with special packages of compensation. The in-migration seen in the

Northeastern region and Mumbai is of  a similar kind and based on ethnicity, languages,

culture and social network links. The perception of  the local people regarding in-migrants

in the receiving state depends on the mindset of  distinction between insider and outsider.

The role of the civil society on the basis of its own agenda regarding the migrants’ rights

to project or protest also can have either positive or negative consequences. In the

Northeastern states, there are lots of protest against in-migrant workers and also attacks,

especially on Biharis migrants. The Shiv Sena in Mumbai has been making very strong

protests against non-Maharashtrians in the state and is organising attacks on South Indian

people and on the North Indian Hindi-speaking people there. These differences in people

perception give rise to internal conflict and communal clashes among them. Policy should

be strengthened and the Migration Act implemented with a proper mechanism to ensure

a safety net for internal migration in India. In this regard, the role of the civil society in

favour of protection of the migrant workers can also influence policy action plan of the

government.

i See Press Information Bureau Government of  India, Ministry of  Labour and Employment

for more details: http://labour.nic.in [4 January, 2007] Employment

ii Conversion as on 14/07/2009: http://www.oanda.com/convert/classic
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iiiFor more details is provided in the Press Information Bureau, Labour and Employment,

Government of  India. http://labour.nic.in [4 January, 2009]

iv The minimum wage is different across Indian states for both male and female in rural

and urban areas.

v Cited in Mehta and Gupte, 2003. Whose Needs are Right? Refugees, Oustees and the

Challenges of  Rights-Based Approaches in Forced Migration.

vi For more details see Clionadh Raleigh, Lisa Jordan and Idean Salehyan, Assessing the

Impact of  Climate Change on Migration and Conflict , World Bank: http://

socialdevelopment@worldbank.org

vii The Shiv Sena, meaning Army of  Shiv, referring to Shivaji Bhosle. Members of  Shiv

Sena are referred to as Shivsainiks. The Shiv Sena is described as a militant nativist

organisation by several academics.

viii For more details of  the Hindu agenda is on the website: http://www.rss.org

ix The former Chief  Minister of  the Maharashtra government, and also the President of

the National Congress Party called (NCP). Currently, serve as the Agriculture Minister in

the Union Cabinet under the umbrella of  the United Progressive Alliance (UPA).

x Natives means the inhabitants of Maharashtra state, they are the citizen of Maharashtra

who speak Marathi language as their mother.

xi Ethnic diversities: The present-day population of India is an outcome of the very long

process of population movement of the subcontinent. Human groups with different ethnic

backgrounds have entered the region with different points of time. Their immigration,

their settlement in India and later movements within the country has led to a high degree

of  intermingling of  various ethnic and cultural streams. The ethnic and cultural diversities

displayed by the Indian population today have acquired their distinguishing traits through

this process of  social intermixing (Bright, 2005).

xii  For Special Economic Zones (SEZ), the construction of  big dams for power generation

and irrigation, corporatisation of  agriculture despite farmers’ suicides, and modernisation

and beautification of our cities by demolishing slums, etc.
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